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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

THERESA L. DAWSON,

Petitioner,
Case No. 06-003788
Vs.
BANK OF AMERICA,
Respondent.

RESPONDENT’S MOTION FOR ENTRY OF
A CONFIDENTIALITY ORDER

Respondent Bank of America, N.A. (“Bank of America” or the “Bank™) héreby moves The
Division of Administrative Hearings to enter a Confidentiality Order to prevent the improper
disclosure of certain confidential and proprietary information more specifically outlined herein, and
as groﬁnds in support of this motion states as follows:

1. In accordance With__the Bank’s discovery obligations in this matter, it is required to
produce to Petitioner and her counsel documents containing confidential and personal information
concerning Bank of America’s employees, accounts and other commercial/business information.
More specifically, Bank of America is concerned about the need to protect documents which contain
data regarding accounts maintained by the Bank and confidential payroll information about non-party
employees. While some of this information is not directly responsive to Petitioner’s discovery

requests, the Bank is prepared to produce it in a good faith effort to provide full disclosure.
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2. Uniform Rule 28-106.206 of the Division of Administrative Hearings (“Division™)
vests the “presiding officer” with broad discretion to “issuc appropriate orders to effectuate the
purposes of discovery and to prevent delay.” This Rule is in accord with Rule 1.280© of the Florida
Rules of Civil Procedure, which empowers the courts to enter protective orders under appropriate
circumstances. The appropriate relief includes, infer alia, an order that confidential commercial
information not be disclosed or be disclosed only in a dc;’signated way. Fla. R. Civ. P. 1.280(c)}7).

3. Bank of America is reasonably and necessarily concerned that its confidential
information must be used solely for proper purposes in connection with the prosecution or defense
of this matter (and any appeals or subsequent proceedings) and must not be used by Petitioner or her
counsel for any other purpose. Accordingly, Bank of America submits that such confidential
documents should be protected from improper disclosure and used solely for the proper purposes of
these proceedings.

4. Asthe entry of a suitable confidentiality agreement is aroutine matter typically agreed
upon between parties and their counsel, Bank of America has submitted a proposed Stipulated
Confidentiality Agreement to Petitioner’s counsel. See Exhibit A. Petitioner’s counsel has not
articulated any viable objection to the Stipulated Confidentiality Agreement, but has nevertheless
refused to sign it. See Exhibit B. The only stated“basis” for Petitioner’s refusal to agree to the
Stipulated Confidentiality Agreement is that such confidential documents were allegedly produced
to the Florida Commission on Human Relations (“FCHR”) in connection with its investigation, This
argument is flawed in at least two fundamental respects. First, the discovery requirements being
imposed on Bank of America in this matter greatly exceed the scope of documents that were

requested by and provided to the FCHR. The documents that Bank of America is now called upon
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to produce greatly exceed those produced to the FCHR in scope, number and subject matter.
Accordingly, the referenced documents have not been produced to the FCHR and Petitioner cannot
credibly argue otherwise. Second, while documents produced to the FCHR may be subject to public
disclosure were a citizen to submi-t a request for such records, the possibility of improper disclosure
via that process is nominal at best. Moreover, the fact that Bank of America produced a limited
amount of documentation to the FCHR to cooperate with its investigation certainly does not entitle
Petitioner and her counsel to have unfettered access to the Bank’s business records and to disclose
such records to any third-party as they see fit.

5. Plaintiff cannot argue that her claim will be impaired in any conceivable way by entry
of the proposed Confidentiality Agreement. The purpose of the Agreement is not to limit
Petitioner’s access to the subject documents, but simply to ensure that she and her counsel do not
use the documents for any improper purpose. Their unexplained refusal to even consider a
Confidentiality Agreement serves only to heighten the Bank’s concern that they intend to use the
documents for an improper purpose.

6. To the extent Petitioner and her counsel have any specific objection to the proposed
language of the Stipulated Confidentiality Agreement, they have not articulated their objection
beyond the brief and cryptic challenge set forth in opposing counsel’s letter dated April 3, 2007.
Indeed, despite the Bank’s efforts to resolve this matter amicably, the Bank candidly has no
understanding as to why Petitioner and her counsel refuse to even have a meaningful discussion
about the Confidentiality Agreement.

7. To the extent the Division is willing to consider a Confidentiality Agreement but

objects to any of the provisions of the proposed Agreement, Bank of America respectfully requests
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that the Division enter a suitable agreement or protective order under the terms and conditions
deemed appropriate by the Division,

8. The undersigned counsel certifies that she has made a good faith effort to resolve this
issue by agreement with Petitioner’s counsel, but the parties have been unable to reach agreement.
See Exhibit C.

9. Bank of America requests an award of attorneys’ fees and costs incurred in
connection with this dispute. The Bank has made good faith efforts to resolve this dispute by
agreement, but Petitioner’s counsel has neither agreed to the proposed Confidentiality Agreement,
articulated any legitimate objection to it, or proposed any alternative. Accordingly, an award of fees
and costs in appropriate under DOAH Rule 28-106.206 and Fla. R. Civ. P. 1.380(a)(4).

WHEREFORE, Defendant Bank of America respecttully requests that this Court enter an
order approving the attached Confidentiality Agreement or enter any such protective order as the
Division deems just and proper, awa:fd the Bank’s fees and costs incurred in connection with this

dispute, and grant such other and further relief as the Division deems just and proper.
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Respectfully Submitted,

e - S
ANNETTE TORRES
Trial Counsel
Florida Bar No. 983640
atorres@swmwas.com
ABIGAIL H. KOFMAN
Florida Bar No. 017865
akofman@swmwas.com
STEARNS WEAVER MILLER WEISSLER
ALHADEFY & SITTERSON, P.A.
Attorneys for Respondent
Suite 2200, Museum Tower
150 West Flagler Street
Miami, Florida 33130
Telephone: (305) 789-3200
Facsimile: (305) 789-3395

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
furnished via facsimile and U.S. Mail to: Dennis Wells, Esquire, Webb, Wells & Williams, P.A., 280
Wekiva Spring Road, Suite 230, Longwood, Florida 32779, this ¢ €—day of April, 2007.

ANNETTE TORRES

GAW-LIT\09802\1046\Motion for Entry of Confidentiality Order.wpd
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EXHIBIT A
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

THERESA L. DAWSON,

Petitioner,
Case No. 06-3788
vS.
BANK OF AMERICA,
Respondent.

/

STIPULATED CONFIDENTIALITY AGREEMENT

Petitioner Theresa Dawson (“Petitioner”) and Respondent Bank of America, N.A.
(“Respondent”) agree that confidential or sensitive information in possession of the parties to this
action will be protected from disclosure as follows:

Documents which will be, have been, or may be disclosed by either party during discovery
in this action — including, but not limited to, computerized information, files, manuals, notes,
personnel records, payroll and other records — may contain information that: (a) is of a confidential
and personal nature to Petitioner; (b) is of a confidential nature to the business activities of
Respondent; and/or (c) contains confidential, sensitive or personal information regarding Respondent
and/or its clients, customers, employees, and/or agents.

In light of the confidential nature of such material, such confidential information disclosed
by cither party in discovery shall be treated in a confidential manner and should be used by the
parties only for purposes of prosecuting or defending this litigation.

Any party may designate as "CONFIDENTIAL" any document(s) or parts thereof produced
for inspection and copying or served or filed or given under oath in this action if such document(s)
constitute or contain: (i) trade secret or proprietary information; (ii) information from employee

personnel or payroll records or personnel policies and practices; (iii) medical information; (iv)
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information from internal investigative reports, internal complaints, or internal corporate
communications; (v) financial information that is not otherwise available to the public, including,
without limitation, information pertaining to customer/client accounts and/or transactions; (vi)
information of a highly sensitive nature that is not otherwise available to the public, the disclosure
of which may detrimentally impact business operations or jeopardize privacy interests of current or
former officers, directors, or employees of Respondent, its predecessors, subsidiaries, and affiliates;
or (vii) information that is otherwise agreed by the parties to be confidential.

Documents may be designated as confidential at the time of production, service, copying,
filing, or signing, or thercafter, with the words "CONFIDENTIAL" or "SUBJECT TO
CONFIDENTIALITY AGREEMENT.” Said designation may be made by marking the document(s)
directly or by communicating said designation on production.

Except as otherwise provided by Order of the Division of Administrative Hearings or further
stipulation of the parties, documents designated as "CONFIDENTIAL," as well as the matters
contained therein, and extracts and summaries thereof containing confidential information, shall be
treated in a confidential manner, as described below.

If a party desires to disclose any information designated as confidential to any person other
than the parties themselves, the attorney(s) of record or employees of the attorney(s) of record for
the party, experts and/or consultants retained for the purpose of assisting the party in the prosecution
or defense of this litigation, a deponent in this action, and as to Respondent, corporate legal
department attorneys and employees and management or supervision of Respondent, that party shall
notify the other party in writing, by facsimile transmission and U.S. mail, at least fifteen (15) days
before the intended disclosure. Such written notice shall specify the information the party wishes

to disclose and the identity of each person or categories of persons to whom such disclosure shall

2.
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be made, and shall provide such person(s)’ executed written agreement to maintain the
confidentiality of the materials and abide by the terms of this Confidentiality Agreement, of the form
attached as Appendix “A.” After such notice and after conferring on the matter with all opposing
parties or counse] of record to the parties, if a party opposes the disclosure, the opposing party may
move for an order of the Division of Administrative Hearings prohibiting the disclosure. Any such
motion is to be filed at least ten (10) days before the date of the intended disclosure. As to
information designated as confidential that is disclosed to a deponent or otherwise disclosed in
deposition in this action, the parties agree that the deposition transcript and exhibits to such
deposition will be treated in a confidential manner consistent with this Agreement with respect to
the information designated as confidential contained therein,

If a party desires to file with the Division of Administrative Hearings any documents
designated as confidential, the party shall not file any and all such document(s) without first
redacting all confidential information contained therein, unless the party seeks and obtains agreement
on the filing of the confidential information from the opposing party who disclosed the confidential
information. A party shall confer with the opposing party regarding the specific confidential
information to be redacted at least five (5) business days prior to filing with the Division of
Administrative Hearings. The party may alternatively file any and all such document(s) containing
confidential information under seal.

Nothing in this Confidentiality Agreement shall prohibit the use of any confidential
documents at trial provided that the party wishing to utilize any documents or information subject
to this Confidentiality Agreement complies with all other orders and rules regarding identification

and disclosure of documents.

3.
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Upon the termination of this action and all appeals hereto, each party will return all
confidential documents, and any photocopies thereof, to the producing party upon request.

After the final termination of this action (including any and all appeals) the restrictions on
communication and disclosure provided for herein shall continue to be binding upon the parties and
all other persons who have received documents or information designated as confidential.

This Agreement may be amended by the agreement of the parties or their counsel of record

m the form of a written stipulation.

4-
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AGREED to as of the ascribed date:

FOR Petitioner: FOR Respondent:
Name: DENNIS WELLS Name: ANNETTE TORRES
Florida Bar No. Florida Bar No.: 983640
Date: Date:

5.
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APPENDIX "A"

I have read the Confidentiality Agreement which was executed in the above-referenced
malter and agree to abide by all of its terms and conditions. I acknowledge that I will not
disseminate any of the information which I receive that is subject to that Agreement to any person
not authorized by that Agreement to have such information and further acknowledge that upon
completion of my services I will return all confidential information to the person who provided it

to me.

Name:

Date:

GAWLLIT\09802\1046\ConfidentialityAgreement. wpd
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EXHIBIT B

Filed April 12, 2007 4:15 PM Division of Administrative Hearings.




WEBB, WELLS & WILLIAMS, BA,

ATTORNEYS AT LAW

280 WEKIVA SPRINGS ROAD, SUITE 230
LONGWOOD, FLORIDA 32779

" PHONE (207} 865-5600 FAX (407) B65-6495

April 3, 2007

Annette Torres

Stearns Weaver Miller
150 W. Flagler Street, Suite 2200
Miami, FL 33133

Phone: (305) 789-3450
Fax: (305) 789-3395

Re:  Dawson v. Bank of America
Dear Ms. Torres,

In response to your letters of March 28, 2007 and March 19, 2007, what is the so called
“confidential” information you seek to withhold? If you don’t respond by April 10, 2007, 1 will
seek a Motion to Compel Production and a Motion to Continue this matter. Apparently these

types of documents weren’t “confidential” when you provided them to the FCHR regarding Ms.
Dawson. Please call me at (407) 865-5600 if you wish to discuss the matter further.

Respectfully, |
p,

vy

Dennis Wells

DEW/hw
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STEARNS WEAVER MILLER

WEISSLER ALHADEFF & SITTERSON, P.A.

Miami Pt Lauderdale ® Tampa

Annette Torres

Direct Line: (305) 789-3450
Fax: (305) 789-3395

Email: atorres@swmwas.com

March 19, 2007
VIA FACSIMILE
Dennis Wells, Esquire
Webb, Wells & Williams, P.A.

280 Wekiva Spring Road, Suite 230
Longwood, Florida 32779

Re: Theresa L. Dawson vs. Bank of America, N.A.
DOAH Case No. 06-3788; 2006-01499

Dear Dennis:

Museum Tower, Suite 2200
150 West Flagler Street
Miami, Florida 33130
(305) 789-3200

The documents that Bank of America is being required to produce, including payroll records
and PMRR reports, include confidential information that may not be produced without some
adequate measure of protection. For this purpose, I have attached a proposed Confidentiality
Agreement. Please review the Agreement and contact me at our earliest convenience to advise

whether it is acceptable to you.

Please call me should you have any questions or wish to discuss this matter.

Very trul

ANNETTE TORRES

AT:mkw
cc: Abigail Kofman

JAATV09802.1046\Dennis Wells Ltr-Confidentzality. wed
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STEARNS WEAVER MILLER
WEISSLER ALHADEFF & SITTERSON, P.A.

Miami ® Ft Lauderdale = Tampa

Annette Torres Museum Tower, Suite 2200
Direct Line: (305) 789-3450 150 West Flagler Street
Fax: (305) 789-3395 Miami, Florida 33130
Email: atorres@swmwas.com (305) 789-3200

April 9, 2007

VIA FACSIMILE AND U.S. MAIL

Dennis Wells, Esquire

Webb, Wells & Williams, P.A.

280 Wekiva Spring Road, Suite 230
Longwood, Florida 32779

Re: Theresa L. Dawson vs. Bank of America, N.A.
DOAH Case No. 06-3788; 2006-01499

Dear Mr. Wells:

I have just returned to the office and received your letter dated April 3, 2007, regarding the
proposed Confidentiality Agreement. The confidential documents include payroll records that have
not been previously produced to the FCHR or any other party in connection with this matter. Indeed,
these are documents that Bank of America does not even have an obligation to produce, inasmuch
as they are not responsive to Ms. Dawson’s Request for Production. Nevertheless, because these
documents reflect the dates on which certain Rosemont associates worked, the Bank has chosen to
produce them as a measure of good faith. We would appreciate it if you would reciprocate the good
faith gesture and sign the proposed Confidentiality Agreement rather than threaten to file more
unnecessary motions and seek yet another continuance. The payroll information of non-party
witnesses is confidential and needs to be protected. The proposed Confidentiality Agreement is
entirely standard and is designed to ensure that the subject documents are used solely for the purpose
of these proceedings and not improperly disclosed. The Agreement will not impair your client’s
claim in any conceivable way. Please contact me by the close of business tomorrow, April 10, to
advise of your position regarding this matter.

ANNETTE TORRES

AT:eo
cc: Abigail Kofman
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STEARNS WEAVER MILLER
WEISSLER ALHADEFF & SITTERSON, P.A.

Miami « Ft Lauderdale = Tampa

Annette Torres Museum Tower, Suite 2200
Direct Line: (305) 789-3450 150 West Flagler Street
Fax: (305) 789-3395 . Miami, Florida 33130
Email: atorres(@swmwas.com (305) 789-3200

April 12, 2007
VIA FACSIMILE AND U.S. MAIL

_Dennis Wells, Esquire
Webb, Wells & Williams, P.A.
280 Wekiva Spring Road, Suite 230
Longwood, Florida 32779

Re:  Theresa L. Dawson vs. Bank of America, N.A.
DOAH Case No. 06-3788; 2006-01499

Dear Mr. Wells:

Today we are producing the PMRR reports and payrol} records from which confidential
information has been redacted. We are producing these documents before having a suitable
confidentiality agreement in place as a gesture of good faith. We do not agree with your position
and, candidly, we do not even understand your position because you have sent some abrasive letters
but not articulated any meaningful objection to the proposed confidentiality agreement. The Bank
is reasonably concerned that you and/or your client will use these documents for some improper
purpose beyond the scope of these proceedings. Your inexplicable refusal to even consider a
confidentiality agreement only serves to heighten this concern.

While this is a basic issue that is routinely resolved between parties and their counsel, you
have made it clear that you have no interest in trying to resolve this dispute amicably. Accordingly,
the Bank has no recourse but to file a motion for entry of a confidentiality agreement. Please contact
me should you reconsider your position or wish to discuss this matter in greater detail,

ANNETTE TORRES

AT:eo
Enclosures
cc: Abigail Kofman
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