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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

NICHOLAS FIORAVANTI,
and his mother and family by
association,
Petitioners,
V. Case No. 06-1433
CARNIVAL CRUISE LINES,
Respondent.

/

RESPONDENT’S MOTION TO SEAL HEARING EXHIBIT 33
Respondent, Carnival Cruise Lines (“Carnival” or “Respondent™), hereby moves to have
Respondent’s Exhibit Number 33 (submitted as evidence in connection with the administrative
hearing that was held on October 17, 2006) filed under seal, and as grounds therefore states as

follows:

L Introduction:

1. In this administrative proceeding, Petitioners allege that Carnival Cruise Lines
(“Carnival™) violated the Florida Civil Rights Act provisions relating to discriminating against
individuals with disabilities (Florida Statutes §§ 760.08 and 509.092). In connection with this
matter, Petitioners sought discovery of policies and training material utilized by Carnival relating
to providing services to individuals with disabilities. Carnival produced such material, but
labeled all such material “CONFIDENTIAL?”, based upon the fact that such material contained

proprietary information used internally and maintained in confidence by Carnival,
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2. At the administrative hearing, in this matter, held on October 17, 2006, the same
training material — referred to as the People First Training Modules — was submitted as evidence
“Exhibit 33”. Exhibit 33 reflected the “CONFIDENTIAL” stamp. While Carnival submitted
Exhibit 33 as relevant in this claim of disability discrimination, Carnival hereby requests that
Exhibit 33 be filed and maintained under seal, because Exhibit 33 constitutes a valuable trade

secret, privileged and protected from disclosure to third parties under Florida law.

IL. Memorandum Of Law:

3. Although the submissions to the Division of Administrative Hearings (“DOAH”)
generally constitute public records, Florida Administrative Code Chapter 28-106 sets forth
particular procedural rules relating to proceedings, such as this one, brought before the DOAH
under Chapter 120 of the Florida Statutes.

4. In particular, Florida Administrative Code Section 28-106.213, which concerns
evidentiary issues at DOAH hearings, provides that “[t]he rules of privilege apply to the same

extent as in civil actions under Florida law.” (emphasis added).

5. The Florida Rules of Evidence 90.506 establishes a privilege with respect to
“trade secrets”, and further directs that if a court directs disclosure of a trade secret, it “shall take
the protective measures that the interests of the holder of the privilege, the interests of the parties,
and the furtherance of justice require.” Consistent with this, Florida Rule of Civil Procedure
1.280(c) allows for entry of a protective order to protect a trade secret or other confidential
research, development, or commercial information from disclosure or designate a particular

manner in which it should be produced.
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6. Furthermore, Florida Statutes §815.04(3)(a) (entitled Offenses Against
Intellectual Property; Public Records Exemption) states that “[d]ata, programs, or supporting
documentation which is a trade secret as defined in s. 812.081 which resides or exists internal or
external to a computer, computer system, or computer network which is held by an agency as
defined in chapter 119 is confidential and exempt from the provisions of s. 119.07(1) and s.
24(a), Art. I of the State Constitution. This Florida Statute Section establishes that trade secrets
are exempt from the Public Records Act (Fla. Stat. § 119.001 et. seq.). See Sepro v. Dept. of
Env. Prot., 839 S0.2d 781 (Fla. I* DCA 2003),

7. Florida Statutes §812.081 establishes that a “trade secret” includes “the whole or
any portion or phase of any formula, pattern, device, combination of devices, or compilation of
information which is for use, or is used, in the operation of a business and which provides the
business an advantage, or an opportunity to obtain an advantage, over those who do not know or
use it”; provided that the information is considered to be secret and efforts are taken “to prevent
it from becoming available to persons other than those selected by the owner to have access
thereto for limited purposes.”

8. As explained in the testimony before the Administrative Law Judge, Exhibit 33
constitutes training material developed and used internally by Carnival in order to train its staff
with regard providing services and accommodations to individuals with disabilities. Consistent
with the Florida Statute §812.081, Exhibit 33 provides a business advantage to Carnival in its
guest relations with individuals with disabilities, and thereby in its effort to attract business from
the disabled community. This value exists only if the training material is not available to and

utilized by industry competitors.
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9. Furthermore, consistent with Florida Statutes §812.018, Exhibit 33 is maintained
in confidence by Carnival and has been protected from disclosure to third parties. Its
submissions as relevant evidence in this disability discrimination proceeding is not inconsistent
with its status as a trade secret. Carnival’s advantage, or opportunity to gain an advantage,
would be lost only by allowing access to Exhibit 33 by industry competitors.

10.  The following case law reflects that, notwithstanding the Public Records Act,
civil courts and DOAH have the ability to protect confidential or privileged material that is
relevant to a proceeding from disclosure to the public by virtue of filing it under seal. Central
Florida Regional Hospital, Inc. v. Agency for Health Care Administration, 2006 WL 2460669
(IFla. Div. Admin. Hrgs. August 23, 2006); Fortune Personnel Agency v. Sun Tech, 423 So0.2d
545 (Fla. 4" DCA 1982); Lifecare Intern, Inc. v. Barad, 573 So.2d 1044 (Fla. 3d DCA 1991).

11.  Respondent’s counsel has consulted with Petitioner’s counsel regarding the relief
requested herein, and Petitioner’s counsel has indicated that he does not have a position
concerning same.

WHEREFORE, Respondent respectfully requests that the Court enter an order sealing
Exhibit 33 from disclosure to non-parties, and granting such other relief as the Court deems

appropriate.’

! Respondent is not seeking to have the testimony of Kay Strawderman, which references Exhibit 33, sealed in the
record.
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Respectfully Submitted,

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.
Attorneys for Carnival Cruise Lines

Suite 2200, Museum Tower

150 west Flagler Street

Miami, Florida 33130

Telephone: (305) 789-3200

Facsimile: (305) 789-3395

ROBERT T. KOFMAN
Florida Bar No. 335266
SUSAN TOEPFER
Florida Bar No. 0004839

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via e-
filing to: Denise Crawford, Agency Clerk, Florida Commission on Human Relations, 2009
Apalachee Parkway, Suite 100, Tallahassee, Florida 32301, and via U.S. Mail to Matthew W.
Deitz, Esq., 2990 Southwest 35 Avenue, Miami, Florida 33134, on this 20" day of October

2006.
SUSAN TOEP%?E%

G:AW-LIT\I25141023\Motion-File Under Seal.doc
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