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Substantial Weight Review
March /4, 2007

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
MIAMI DISTRICT OFFICE

ONE BISCAYNE TOWER ‘

2 SOUTH BISCAYNE BOULEVARD, SUITE 270

MIAMI, FL 33131 ‘

RE: FCHR NO. 20-0420150
EEOC No. 15DA4060080

Pursuit to Section 1601.76 of EEOC regulations, I hereby request a
Substantial Weight Review of the Commission’s final findings.

Commission’s Final Findings dated 48//3 Jo7 attached.

] Hereby Certify that a true copy of the foregoing has been furnished by
hand delivery to Stacy Robinson at 400 W. Robinson Street, Suite 5-1 106
Orlando, FL 32801-1782 this /44 day of March 2007.

Laura F. Lucas,
Petitioner
P.O. Box 622101
| Orlando, FL 32862
Copies Furnished; (407) 275-9221

Cecil Howard, General Counsel

Florida Cornmission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
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. Petitioner, : ' - . . FCHR Case No. 26@%@- Sbe :
A .~ DOAH Case No, 04-1570

© DEPARTMENT OF CHILDRENAND = FCHR Ordér No. 07-023
. FAMILY SERVICES, = = o T
E ',RESpbpdcﬁt. | o

. FINALORDER DISMISSING PETITIONFOR = . ..
- RELIEF FROM AN UNLAWFUL EMPLOYMENT PRACTICE,
R - ‘PrelimjgmMattgi‘s.- S e

. Petitioner Laura F, Lucas filed a complaint of diserimination pursuant to the.
Florida Civil Righits Aot of 1992, Sections 760,01 - 760.11, Florida Stattes (2003),
alleging that Respondent Department of Children and Family Services committed an
unlawfill employment practice on the basis of Petitioner’s race (Afiican-American) by

~ failing to promote Petitioner to a position for which she had applied. - e
.. Thesllcgations sct forth in the complaint were investigated, and, on April 9, 2004,
~ the Executive Director issued hig determination finding that there was no reasonable” -
- cause to believe that an unJawful employment practics had occurred. © . .- - .
. - Petitioner filed a Petition for Relief from an Unlawful Employment Practice, snd
- the case was transmitted to the Division of Administrative Hearings for the conduct of a
: formal proceeding, =~ . [T o o

. A evidentiary hearing was held on June 16 and August 3, 2004, in Orlando,
- quﬂda‘, before Adnﬁnisu'ative'Law Judge Fred L. Buckine, S ‘ .

... Dueto Judge Buckine's retirement, the case was transferred to Administative Law. -
~ Judge Carolyn S. Holifield, who issued a Recomrmended Order of dismissal, dated =
-, Degember 14,2006, - o L P e
7, Pursuant'to notice; public delibérations were held on March 8, 2007, by means of o
. Communications Media Technology (namely, telephone) before this panelof = .-
. Commissioners. The public access point for these telephonic deliberations was the - - el
.| Office of the Florida Commmission on Human Relations, 2009. Apalaches Parkway, Suite - .~
- 100, Tallahassee, Florida; 32301, At these deliberations, the Commmission patel. = . - -
determined the action to be taken ori the Recommended Order, . -~
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FCHR Drder NC) 07-023
Pagc2 ‘

Fmdmgs ofFact -

- We find the Admm:strauvc Law Iudgr;: 5 ﬁndmgs of fact to be supporte:d by
‘ competent substantial evidence. -
‘ Wc adopt the Adm1mstrat1ve Law Judge 8 fmdmgs of fact

Conclusmns of Law

We'find the Admlmstra.twa Law Judge’s apphcatmn ufthe law to the facta to rcsu]t -
ina correct disposition of the matter, , : ‘ ‘
We adopt the Admmlstranve Law Judge's conclusmns of law

Excgpt:mn

" Petitioner ﬁlcd‘excepuons to the Admmlstrahw Law Judgc 8 Recnnunendpd Drder -
.. in‘a document entitled, “Petitioner’s Exceptions to Proposed Recomnmended Order.”
- While the exceptions document was sent to the Division of Administrative Hearings .
. rather !:han the Commission, it was filed with the Division of Administrative I-;panngs
' .within fifteen days after the issuance of the Recommiended Order, and therefors is
" deemed timely filed. Accord, Hamis v. Lake Co Sc istrict, FCHR Drder No.
06-057-(June 20, 2006), Brockman v. University of Miami-Bascom almer Eve Institute, .
"t .. FCHR Order No.'03-127 (November 21, 2003), ﬂdwm

- 'j'and Famﬂz Serviees, FCHR Order No. 05-118 (October 20, 2005).. - - .
.  Petitioner’s document containg'a “Preliminary Statement,” and also sets out elcvpn B

‘numbcrcd paragraphs which except to findings of fact in the Recormended Order. -

o .The “Preliminary Statement” seems to argue that Judge Buckine’s rccommendanon
: should be in¢luded in the construction of the Recomménded Order, apparently arguing -

© that the' recurmncndauen as constnicted “did net include J’udge Buckine's hcanng notes

K oﬂ” the record discussions and first hand knowledge 'of the proceedings,” . | -

o " The Adrmmstratlve Procedure Act states, “Tf the administrative law Judge ass1gned
e tu a heanng becomes unavailable, the division shall assign another administrative law .
. judge who shall use any existing record and receive any additional evidencé or argument,
~.if any, which the new adrnmlstrauve law Judga ﬁnds necessaxy i Sectmn 120 57( 1)(a),

- Florida Statytés s (2005).
" . Tothe extent the “Prclmnnary Matters” section contams an exaeptmn to how the e
S Rccommended Order was constructed w:thout .Tudge Buckme 3 mput the except::an ig. j: K ‘, o T
‘ ':,.-[rc:jected. N s
Under a section cntltled “Exccpmnns to thf: Hearmg Oﬂicer 5 Fmdmgs of Fact T Ll
L Pﬁtmoner sets out eleven numbered paragraphs, each cxcepimg o mdacated “ﬁndmg ‘pf S LI S
- fact® paragraphs in the Recommcnded C)rder o T
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FCHR Order No, 07-023 .

- In each instance, in our view, the finding of the Administrative Law Judge is -
- supported by competent substantial evidence in the record. - B
. This case presents an unusual situation in teqns of the Administrative Law Tudges -~ -
- participatinginthe case. . - s
- The Administrative Law Judge who conducted the hearing in this matter, Judge
Fred L. Buckine, apparently retired prior to the completion of the Recommended Order.
Judge Carolyn S. Holifield was then assigned to review the record and complete the -
- Recommended Order.” See Section 120.57(1)(a), Florida Statutes (2005), set out above.
- In asituation in which the Administrative Law Judge who conducted the formal .
- administrative hearing was not the same Administrative Law Judge who wrote the * - -
Recommended Order, a Commission panel stated the following: “We note that, in this + )
- ¢ase, the Hearing Officer who issued the Corrected Recommended Order is not the same -~
" Hearing Officer who condvicted the formal administrative proceeding, [citation omitted],
. Inasituation similar to this, it bas beei stated that the agency ‘has more liberty...to IR
- .modify or reject the findings of fact of [the Hearing Officer] than in the usual case where ="
. the recommended order is entered by the hearing officer who presided at the fimal
- hearing.” Jones Management Corporation v. Department 6f Environmental Protection 16 o0 e
' EALR. 1315, at 1319 (DEP 1994). This is because the Hearing Officer who prepared . - . -
- the Recommended Order did not see or hear the witnesses who testified, or have the- . . . :
- benefit of observing their demeanor, general emphasis, gestures, and other nonverbal. . . 7 7
. communication.. Id., at 1318 and 1319. Consequently, since the Hearing Officer who. Lo
- wrofe the Corrected Recommended Ordér, in the instant case, would be in no better *.
. position to review the record and make findings of fact and conclusions of lawthanthe " ..
" Commission, the Commission will hersby decide the case by a de novo review of the - .. -+ Sl
- record.” Jacobs v. Florida Department of the Lottery, 20 F.A.LR. 360, at 361 (FCHR. -~ - .~
R 1!1 the Jacobs case; the Commission panel indicated that based on its denovo - - S
. .. -review of the tecord, it adopted the Administrative Law Judge’s findings of factand . .. "~ -
- cnnc_‘lﬁﬁidﬁs‘qf Iav, and dismissed the Petition for Relief. Jacobs, at 361 and 362, ... .© o
- Likewise, we have adopted the Administrative Law Judge’s findings of factand . - -~
. " conclusions of law as set out in the Recommended Order, and, therefore, Petitioner’s . "
S alevengjatagmph exceptions to the findings of fact are rejected: Accord, Hjortsherey.”. -
..+ Qreat Bay Distribytors, Inc.; FCHR Order No. 06-086 (September 11,2006) .-

i T Dismissal

L 1}(3 Petition fot Relief and Complaint of Discrimination are DISMISSED with .~ U
.+~ ‘The paities have the right to seck judicial review of this Otder, The Comumission Lo
7. and the pppropriate District Court of Appeal must receive notice of appeal within 30 dags .ot

 of the date thig Order is filed with the Clerk of the: Cominission. Explanation of the right . © ..

!
i
i
[
i
!
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. FCHITL Drder No. 07-023
Pagc o

o to ap cal is found in Section, 120 68, Elorlda Statutcs, and i in the Flonda. Rules of
Appehlate Procadu:rc 9. 110 .

' IDONE AND ORDERED this 12t day of MARCH |, 2007,
FOR THE FLORIDA COMMESSION ON HUMAN RELATIONS

Comxmssmner Anice R. Proascr Panel Chalrpcrson
. Commissioner Shahrukh S. Dhanji; and
Comnnsamncr Keith R.oberts .

L Filed this 121‘.11 day of % » 2007,
nTallahassee Flund.a e

' lem Crawford; Gl fork 7 }
" Commission ont Human Relatmns ‘
2009 Apalachee Parleway, Suite 10{]
. Tallahagsee, FL 32301
- (850) 488-708 ‘

NO’I’ICE ID COIVIPLAEANT / PEJ I | IONER

L As your complamt was ﬁlc:d u;ndc:r Title ‘V]I qf the Cwﬂ nghts Act c:f 1964 wl:uch
_*Is enforeed by the U:S. Equal Employment Opportunity Comrmssmn ('EEDC), you have
. theright to request EEOC to review this Commission’s final agency aetion. - To'secure a -

e substanhal ‘weight teview”. by EEDC you must reqitest it in writing within 15 days of ..

. your reteipt of this Order, ‘Send your request to Miami District Qffice (EEOQC), One

‘ L Biscayme: ’I‘nwcr 2 South BISCaync: Blvcl Sultf: 2700 271:1:1 Flnor Mlalm FL 33131

| Copms ﬁershed to

S ;PDSthﬁceBux 522101 SRR
. Orlando, FL 32862 " - .
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. FCHR Order No. 07-023

Pagc 5. S
DePament of Chﬂdren and F amﬂy Semces

‘¢/o Stacy Robinson, Esq.

400 West Roblnsnn Street, Suite 8- 1106
Orlando FL 32801 1782

o Caxolyn 8. Hohﬁeld, Admm1strat1ve Law Judgc DDAH
. Jaxnes Mallue Lega] Adwsor for Cmmmssmn Pancl

R i HEREBY CERTIFY that a.copy of thr: foregomg has bef:n ma,ilad to the abovc
- listed addrc:ssaes this, IZth day of MARC‘H , 2007.

- lBy }/ W#’ﬁ ‘

Clerk of the Commigsion / _
Flonda Comnusswu on Human Relatxons N
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