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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

Department of Health, et. al.,

Appellant,
Case No. 1D05-729 / 1D05-818

v. L.T.No. 04-1149RX (N

\ 1.
Richard W. Merritt, D.C., Chos

Appellee.

PETITION FOR WRIT QOF MANDAMUS

Pursuant to rule 9.100, Florida Rules of Appellate Procedure, the Florida
Department of Health (Department) respectfully petitions this Court for a writ of
mandamus compelling an administrative [aw judge of the Division of Administrative
Hearings to perform the ministerial function of issuing an order ruling on the
outstanding ore tenus motion made during the underlying hearing in this case.

BASIS FOR INVOKING JURISDICTION

This court has jurisdiction to issue a writ of mandamus under Article V section
3(b)(8) of the Florida Constitution and rule 9.030(b)3) of the Florida Rules of
Appellate Procedure . Mandamus 1s the proper remedy to compel a lower tribunal to

issue a ruling when there is no lawful basis to reserve ruling. See Moody v. Moody,




705 So. 2d 708 (Fla. 1* DCA 1998); Berens v. Cobb, 539 So. 2d 24 (Fla. 2d DCA

1989), Mason v. Circuit Court, Fifth Judicial Circuit, 603 So. 2d 94 (Fla. 5* DCA

1992),

STATEMENT OF FACTS

1. An appeal of the Final Order issued by Administrative Law Judge Diane
Cleavinger on January 25, 2005, is presently pending before this Court.

2. On April 13, 2005, the Department moved this Court for a temporary
relinquishment of jurisdiction to the lower tribunal for the purpose of having
Administrative Law Judge Diane Cleavinger enter an order on opposing counsel's
outstanding motion regarding payment of the Department's expert witnesses deposition
fees.

3. On April 22, 2005, this Court granted the Department's motion, and
concurrent jurisdiction was granted to the lower tribunal for a period of 20 days.

4. The lower tribunal has failed to comply with this Court's Order and the
period of concurrent jurisdiction has passed.

4. The outstanding expert witness deposition fees remain unpaid.

THE NATURE OF THE RELIEF SOUGHT

This petition seeks a writ of mandamus to compel Administrative Law Judge

Diane Cleavinger of the Division of Administrative Hearings to issue a ruling on the

2



outstanding motionregarding expert witness deposition fees. Appellant requests that
this Court require the lower tribunal to issue an order regarding expert witness fees
withina time certain, and grant a temporarily relinquishment of concurrent Jurisdiction
to the lower tribunal to perform such ministerial function while not tolling the time for
service of briefs or compliance with other requirements of the rules of appellate

procedure and orders of the Court.

Respectfully submitted this < ) , day of ay, 2Q05
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Assistant General Counsel

Florida Bar No. 815349

Florida Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, F1. 32399-1703

(850) 245-4024

FAX: (850) 413-8743
Counsel: Florida Department of Health




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by US Mail to the following: vJudge Diane Cleavinger, the Desoto
Building, 1230 Apalachee Parkway, Tallahassee, Florida, 323 99-3060; Gary Early
and Albert T. Gimbel, Messer, Caparello & Self, 215 South Monroe Street, Suite
701, P.O. Box 1876, Tallahassee, Florida 32302-1876; and Brian Newman and
Cynthia Tunnicliff, Pennington Law Firm, 215 South Monroe Street, 2nd Floor,

P.O. Box 10095, Tallahassee, Florida 32302-2695; thi . ? 3) , day of May, 2005,
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CERTIFICATE OF COMPLIANCE

I HEREBY CERTIFY that this petiti/(:? Is inTimes,New Roman 14-point
font, which comports with Rule 9.100(1) ofthd Flbrida Rijles of ppellate

Procedure. ‘
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