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W. RICHARD HALL,

- LA‘AMISTAD R e c

‘reasonable ca'

Statutes_(1999) unless otherw1se stated)

‘Petitioner,

Case No. 00-0991

Respondent

A
L

RECOMMENDED ORDER OF DISMISSAL

On Aprll 11 2000 an Order to Show Cause requlred the

. ”partles to flle a wrltten response statlng why thlS case should o
= or should not be dlsmlssed for reasons stated 1n the Order to
‘Show Cause. Petitioner and Respondent timely filed their

”krespectlve responses to the Order to Show Cause on May 15 and 10

2000

”STATEMENT'OF THE ISSUE

The 1ssue for determlnatlon 1s whether Petltloner s clalm is

~ barred by Sectlon 760.11(7), Florlda Statutes (1999), because

'Petltloner flled a request for hearlng more than 35 days after

“hsthe t1me prescrlbedkln Sectlon 760 11(3) for a determlnatlon of

e by the Florlda Comm1SS1on on Human Relatlons

(the "Comm1s51on“) (All statutory references are to Florlda

FINDINGS OF;FACT

1{» Respondent employed Petltloner from sometlme in June o ‘

“:1993 untll Aprll 11ﬁ 1995 Petltloner'flled a Charge of

Discrimination with the Commission on May 30, 1995.
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2. The Charge of Discrimination alleges that on April 11,

'1f51995 Petltloner was forced to leave hlS pos1tlon of employment

‘because of Petltloner s age The Charge of Dlscrlmlnatlon

alleges that Petltloner s superv1sor made several comments about

{ Petltloner s age and that a younger employee replaced Petltloner,

. The Charge of Dlscrlmlnatlon was tlmely flled pursuant

to Sectlon 760 11(1) The flllng date of May 30 1995, fell

‘f!;fw1th1n 365 days of the alleged dlscrlmlnatlon on Aprll 11 1995

4. Sectlon 760 11(3) authorlzes the Comm1ss1on to issue a

determlnatlon of reasonable ‘cause w1th1n 180 days of May 30,

&°1995 the date Petltloner flled the Charge of Dlscrlmlnatlon

;‘Countlng May 31 11995, as the flrst day of the 180- day time
‘”L_llmlt Sectlon 760 11(3) authorlzed ‘the Comm1ss1on to determlne
“b”reasonable cause no later than November 26 1995 The Comm;ss1on

~¥;never 1ssued a determlnatlon of reasonable cause

5.' Sectlon 760 11(7) requlred Petltloner to flle a request

»for hearlng within 35 days of November 26 1995. Count:Lng

'gNovember 27 1995 as the flrst day of the 35 day perlod Sectlon

760 11(7) requlred Petltloner to flle a request for hearing no

Tiilater than October BTm 1995.

6. Petitioner did not tlmely file a request for hearing.

Petltloner first requested a hearlng in the Electlon of nghts

on January 7 2000 J\Petltloner flled hlS .

~request for hearlng approx1mately 1 529 days late and 1 564 daysl

after the explratlon of the 180 day tlme llmlt prescrlbed in
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.'SectiOn 760. 11(3) Petltloner delayed the’request for hearlng
because he was not famlllar w1th appllcable statutes
Petltloner s response to the Order to Show Cause states that

‘dPetltloner d1d not think it was strange that he dld not hear
‘within 186”days of‘filing the Charge ovaiscrimination because an
‘unldentlfled person at the referrlng agency told Petltloner it
would be some tlme before he heard from the agency

| 7. Sectlon 760.11(7) statutorlly bars Petltloner's claim.
Sectlon 760. 11(7) expressly prov1des in relevant part:
| If the aggrleved person does not request an

admlnlstratlve hearing within the 35 days,
‘the claim will be barred.

. CONCLUSIONS OF LAW
8. DOAH has jurisdictionyoyer theaparties‘and the subject
‘matter in this proceeding. The partles recelved adequate notlce

" of the administrative hearlng. Sectlon 120 57(1)

-Tlme L1m1ts
9. Sectlon 760 11(3) in‘relevant part 'provides that the

Commlss:l.on "shall determlne," w1th1n 180 days from the date that

'*1an aggrleved party flles a Charge of Dlscrlmlnatlon whether o

““there is reasonable cause to belleve a dlscrlmlnatory practlce""”

Tf has occurred If the Commlss1on issues a determlnatlon of
YW1th1n the 180 day tlme 11m1t and the aggrlevedu'

»f'party w1shes to pursue the clalm, Sectlons 760 11(4)(a) and (b)

respectlve‘y aut orlzerthe aggrleved party to elther brlng a

u;y~c1v11 action in court or request an admlnlstratlve hearlng, but B '

not both Sectlons 760. 11(5) and (7) respectlvely, requlre the

' Tcivil action or request for administrative hearlng to be filed
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f‘,fw1th1n one year or 35 days of the date the Comm1ss1on determlnes

reasonable cause

,1Q; If the Comm1851on does not determlne reasonable cause

~ w1th1n 180 days, Sectlon 760. 11(8) authorlzes an aggrleved party

(to flle elther a 01v11 actlon or request for admlnlstratlve

hearlng as if the Comm1881on had determined reasonable cause

w1th1n the 180 day tlme 11m1t in Sectlon 760. 11(3) However

Section 760 11 is s1lent as to the p01nt at Wthh the one-year

*and 35 day f111ng requlrements in Sectlon 760 11(5) and (7) begln

to run when the Comm1ss1on falls to act w1th1n 180 days
11. The one- year and 35 day flllng requlrements in Sectlons

760.11(5) and (7) begin to run at the same point. Both filing

" requirements were enacted in the same act and relate to the same

subject matter i.e. 'time limits applicable to the mutually

"'exclus1ve remedles authorlzed 1n Sectlon 760 11(4)(a) or (b)

'f;;Joshua V. CltV of Ga1nesv1lle, 734 So 2d 1068 1069 1070 (Fla

“ﬂdlst DCA 1999) 7 The flllng requlrements 1n Sectlon 760 11(5) and>
‘(7) are 1mbued w1th the same Splrlt ‘are actuated by the same

pollcy, and must be cons1dered 1n parl materla 1n a manner that

‘7;harmonlzes them and glves effect to leglslatlve 1ntent for the

1

g, Ma1or V. State,§180 85, 2d 335, 337 (Fla.

. 1965); Abood v. City of Jacksonv111e, 80 So' 2d 443 444 445

) 1955), Tyson v. ‘Stoutamlre, 140 So 454 456 (Fla 1932)

Health Care Admlnlstratlon V. Wlnqo 697 So 2d 1231,

1233 (Fla 1st DCA June 27 1997) Armas V. Ross, 680 So 2d

1130 1130 (Fla 3d DCA 1996) State Farm Mutual Automoblle

iInsurance Company V. Hassen, 650 So. 2d 128, 133 n. 5 (Fla. 2d
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rb_ 547 SO 2d 985 987 (Fla 2d DCA'

;;DCA,1995) Schorb v. SC

h;1989) Escambla County Counc11 on Aq1nq v Goldsmlth 465 So 2d:

655, 656 (Fla 1st DCA 1985)- Jackson V. State' 463 So. 2d 373,

373 (FiaQ 5th DCA 1985), reh'q denled
12. The one-year flllng requlrement in‘Sectlon 760 11(5)
.dbeglns to run on the flrst day after the 180- day time llmlt in
"Sectlon 760 11(3) If the Comm1ss1on 1ssues a determlnatlon of
‘ freasonable cause after 180 days or neyer 1ssues a determlnatlon

_of reasonable cause a c1v11 actlon flled more than one year

‘f_after the 180 day tlme llmlt 1s statutorlly barred by Sectlon
\'760 11( ). Joshua, 734 So 2d at 1070 1071 (questlon certlfled

'to the Florlda Supreme Court) rev. granted 735 So 2d 1285 (Fla.

1999); Adams V. Weilinqton Reqibnal Medical'Center, Inc., 727 So.

id‘113§ (Fié. 4th DCA 1999)‘(questlon certlfled to the Florlda

upreme Court)

',,_(Flaf 5th DCA 1998) “Crumble v‘ Leon County School Board 721 So;\* h

“2d 1211 (Fla 1st DCA 1998), Kalkal v Emerqencv One, 717 so. ‘2d'

,\; 626 (Fla‘ 5th DCA 1998) Mllano V. Moldmaster, Inc v 703 So 2d |

: $1J1093 1094 1095 (Fla 4th DCA 1998) ' See also Sasser M and

”‘Stafford S

'"Defrn;ng“the‘Hourglass: When Is a C1a1m Under the

of reasonable cause, a request for an admlnlstratlve hearlng

: Dauq ertv‘v CltV of Klss1mmee 722 So 2d 288‘72\if'huwﬁh



et

Fag

‘f:ééﬁ’zd at 1b7o 1071; Adams, 727 So. 2d at 1139 Daugherty‘ 722
‘24 at 288; Crumbte, 731 So. 24 at‘izil;’Kalkal; 717 So. 2d at

‘626- Milano,‘7b3 So. 2d at 1094—1095 See also Hall v. Boeinq

’”Aerospace Operatlon, 20 FALR 2596 (1998) Gessler v. Department

7f‘of Bus1ness and Profess1onal Requlatlon, 627 So 2d 501 504

(Fla. 4th DCA 1993) reh. denled dlsmlssed 634 So 2d 624 (Fla.

,m__1994)(agency 1s bound by 1ts admlnlstratlve orders pursuant to

‘the doctrlne of stare de01s1s) ‘ Compare Nordhelm V. Department

”of Env1ronmenta1}Protectlon, 719 SO 2d 1212 1214 (Fla 3d DCA

1998) (agency refusal to cons1der 1ts prlor dec1s1on is abuse of

-dlscretlon) w1th Caserta V. Department of Bus1ness and

lﬁProfess1ona1 Requlatlon, 686 So 2d 651, 653 (Fla. 5th DCA 1996)

'd(Sectlon 120 .53 requlrement for subject matter 1ndex does not

,f*begln untll effectlve date of 1992 amendment)

"214!” In thlsloase, Petltloner fileduhls Charge of

vifDlscrlmlnatlon on May 30 1995 Countlng May 31 1995 as the

U first day of the 180- day period, Section 760 11 (3) authorlzed the_

etermlnatlon of reasonable cause no later

. The 35- day flllng requlrement 1n Sectlon 760 11(7)

egan to run 1in this case on November‘é7 1995 b Sectlon

1“760 11(7) requlred Petltloner to flle a request for hearlng 1n
the Petltlon for Rellef no later than October 31, 1995.

16.:‘Petitioner did not file a request for hearing until

January 7, 2000. Petitioner filed the requeSt for hearing 1,529

Joshua, 734v‘ -



'"Tdays late and 1 564 days after the 180 day time 1imit in Section

- 760. 11(3)

Statutorv Authorltv

17.V Section 760 11(3) prov1des that the Comm1ss1on "shall
determine" reasonable cause w1th1n 180 days of the date
Petitloner flled the Charge of Discrimination on’ May 30, 1995.

‘The statute does not state that the Comm1ss1on shall determine

' reasonable cause within 180 days or anytime thereafter After.

7'November 26, 1995 the Comm1ss10n had no statutory authorlty to
17{¥act Nelther the Comm1ss10n nor DOAH can adopt an 1nterpretatlon

F]of Section 760 11(3) that enlarges, modifies, or contravenes the

180—day time llmlt prescribed by the legislature Sections

120.52(8)(c)'and_120.68(7)(e)4. See also DeMario v. Franklin

Mortgage & Investment Co., Inc., 648 So. 2d 210, 213-214 (Fla.

4th DCA 1994) rev. denled 659 So 2d 1086 (Fla 1995) (agency
’lacks authorlty to 1mpose t1me requlrement not found in statute)

Department of Health and Rehabilltatlve Serv1ces V. Johnson and

"Johnson Home Health Care Inc., 447 So. 24 361, 362 (Fla. 1st DCA

1984) (agency action that 1gnores some statutory criterla and

mphas1zes others is arbitrary and capr1c1ous)

.“Florlda Administrative Code Rule GOY 5 008(1) requires

van aggrieved party to file a Petition for R l"f

questing an

‘admini trative hearing w1th1n 30 days of serv1ce of a Notice of

_Determlnation“o _No Reasonable Cause (Unless otherw1se stated

"fhall references to rules are to rules promulgated in the Florida
Adminlstrative Code in effect on the date of thlS Recommended

*5_‘Order ) Rule 6OY 5. 008(2) prov1des that the Comm1ss1on may grant

e p——— T+ < T— - - L
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: 722:So 2d at'288’ Crumblef
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vtkean extens1on of tlme to f11e a request for hearlng upon a show1ng
”'of good ‘cause 1f the aggrleved party flles a motlon for exten31on

:»fiof tlme w1th1n the 30 day perlod prescrlbed in Rule 60Y-5. 008(1)

;19,4 Rule 60Y 5 008 expressly llmlts its scope to cases in

‘Wthh the Comm1ss1on 1ssues a determlnatlon of reasonable cause.
"‘The express terms of the rule do not reach s1tuatlons where the

Comm1ss1on falls to 1ssue a determlnatlon of reasonable cause.

Nelther the Comm1ss1on nor DOAH can deviate from Rule 60Y-5. 008.

Sectlon 120 68(7)(e)2 An agency s dev1atlon from a valid

ex1st1ng rule is 1nva11d and unenforceable Federation of Mobile

‘ Home Owners of Florida, Inc. v. Florida Manufactured Housing

Association, Inc.,‘683‘So. 2d 586, 591—592 (Fla. 1st DCA 1996);

Gadsden State Bank v. Lewis, 348 So. 2d 343, 346- 347 (Fla. 1st

,ubDCA 1977) Prlce Wlse Buylnq Group V. Nuzum 343 So 2d 115, 116

"lﬁ(Fla 1st DCA 1977) .

71«20*, Even 1f Rule 60Y 5 008 applled to s1tuatlons in Wthh

uthe Comm1ss1on falls to 1ssue a notlce of determlnatlon in 180
L ndays the rule s authorlty to extend the 30 day f111ng

"requlrement cannot be construed in a manner that effectlvely

- extends the 180 day t1me 11m1t in Sectlon 760 11(3) The 30 day
**ﬁflllng requlrementﬁln Rule 60Y 5 008 beglns to run on the flrst

day after the 180 day perlod in Sectlon 760 11(3) Cf Joshua,

2d at 1070 1071 Adams, 727 So 2d at 1139 Daugherty

721 So alkal, 717 So

Mllano

.
o

703 SO"f

- flle a motlon to extend the 30- day flllng requlrement w1th1n 30

wdays after the 180 day perlod B

2d at 1094 1095 Petltloner dld not,

R R

oy

o e v - e
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. 5 008 to enlarge

",modlfy, or contravene the terms of a statute See, e.g.

Gﬁé.;wti-;ftfymt;vszy'T l g‘e;».

or contravene the 180 day t1me llmlt

the leglslature prescrlbed in Sectlon 760 11(3). A rule cannot

;;lepose a requlrement not found 1n a statute or otherw1se enlarge

7

DeMarlo, 648 So. 2d at 213e214 (agency lacked authority to impose

time requirement not found in statute) Booker Creek

Preservatlon ‘Inc. V. Southwest Florlda Water Management

| DlStrlCt 534 So 2d 419 423 (Fla 5th DCA 1988) (agency cannot
; vary 1mpact of statute by creatlng wa1vers or exemptlons) reh.

. denied. Where an agency rule. conflicts w1th a statute, the

statute prevails. Huqhes v. Variety Chlldren s Hospital, 710 So.

2d‘683, 685 (Fla. 3d DCA 1998) Johnson V. Department of Hiqhwav

Safety & Motore Vehlcles D1v1s1on of Drlver s L1censes 709 So

2d 623, 624 (Fla 4th DCA 1998) Wlllette v. Air Products, 700

”ufSoQ 2d 397 401 (Fla 1st DCA 1997) reh q denled Florlda

Department of Revenue v. A Duda & Sons, Inc., 608 So. 2d 881,

'884 (Fla. 5th bcA 1992) reh' g denied; Department of Natural

“Resources v, Wlanleld Development Companv, 581 So 2d 193 197

»qﬁ(Fla 1st DCA 1991) reh denled See also Capelettl Brothers

-,}:nc: v Department of Transportatlon 499 So- 2d 855 857 (Fla

fllst DCA 1987)(rule cannot expand statutory coverage) rev. denled,

A509 So 2d 1117

to 1ssue a determlnatlon of reasonable cause w1th1n the 180 day

time llmlt 1n Sectlon 760 11(3) f The reason may be attrlbutable

to admlnlstratlve convenience or expedlency related to a heavy

21. Nelther ‘the Comm1ss1on nor DOAH can construe Rule 60Y— e

%f‘ The record does not dlsclose why the Comm1ss1on falled

-
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 caseload that prevents thé agency from completing its
Linvestigation Within 180 days HoWever, administrative

‘7:convenience or expediency cannot dictate the terms of the time

5“limits prescribed by the legislature in Section 760 11(3)

fCleveland Clinic Florida Hospital v. Adency for Health Care

~ kAdmlnlstratlon, 679 So. 2d 1237, 1241 (Fla 1st'DCA 1996) reh.

denied Buffa V. ’Sinqletary, 652 So 2d 885, 886 (Fla 1st DCA‘

©.1995) reh. denied; Flamingo Lake RV Resort, Inc. v. Department of

rTransportation 599 So 2d 732, 732 (Fla lst DCA 1992) .
. 23f;‘If administrative convenience were allowed to extend
the 180-day time limit prescribed in Section 760.11(3), the
- result would'subject the statutory time 1imit to a "manipulable

‘open- ended time extenSion .. ." CEf. LeWis V. Conners Steel

Company 673 F. 2d 1240 1242 (llth Cir. 1982) (barring Title VIT

,»Vlawsuit filed outs1de the 90 day period) _ Such a result

1;_}ﬁtt;yf could render the statutory limitation meaningless Id.

' s;.Jurisdiction

60311(7) requires that

.rPetitioner s request for hearing in the Election of Rights

20 must be made Within 35 days of the date
“of determination of reasonable cause [by the
“CommiSSion] . . If the aggrieved person
,ﬁdoes not request ‘an administrative hearing
within the 35 days, the claim will be barred.
(emphasis supplied)

The statutory bar to a claim filed more than 35 days

*T'afﬁéf‘ e expiration of the 180 day time limit in Section

760 11(3) is not a jurisdictional bar to Petitioner s claim

10



p#jRather, fallure to comply w1th the 35 day flllng requlrement in

Sectlon 760 11(7) admlts a defense analogo s to a statute of

. Mllano v Moldmaster, 1n¢); 703 So 2d 1093 1094 -

lO95d(Fla' 4th DCA 1997) reh en banc clarlflcatlon and

h certlflcatlon ‘ Accord Joshua 734 So 2d at 1068 Adams, 727 So.

”wf“2d at 1139 Daugherty 722.So: 2d at 288 Crumble 72l So. 2d at
\*C~12;1; Kalkal 717 SO 2d at 626 . - |
- ‘:26. Florlda courts holdlng that noncompllance w1th
”statutorylflllng requlrements is a jurlsdlctlonal bar generally

-do so on the bas1s of spe01f1c statutory language Relying on.

language in Sectlon 194 171(6),vfor example, the Florlda Supreme

”31fCourt has held that the 60 day flllng requlrement in Sectlon

':;;194 171(2) 1s a:"jurlsdlctlonal statute of nonclalm " Markham V.

Neptune Hollvwood Beach Club 527 So 2d 814 815 (Fla, 1988).

Accord Wal Mart Stores blnc v Dav, 742 So 2d 408 409 (Fla

_5th DCA 1999) Palmer Trlnltv Prlvate School»kIn v Robblns

©681 So. 2d 809 (Fla 3d DCA 1996)- Hall V. Leesburq Reqlonal

7““Med1cal Center 651 So: 2d 231 (Fla 5th DCA 1995) H§l3§3—24

iGarrlson, 610 So. 2d 716 (Fla ath DCA 1992) ‘Markham v.

Morlarty 57S‘SO 2d 1307 (Fla 4th DCA 1991) cert denled 502

Us 115”51 Ct. 440 (1991).

Gulfs1de Inter l Vacatlons

v. Schultz,

‘479 So 2d 776 (Fla 2d DCA 1985)

rev den1ed

. See also Dav1s V. Macedonla Hous1nq

lst DCA 1994)

;‘132 (Fla

(the 60- day

«;to an actlon to contest loss of tax exemptlon for 1990) Cf.

V;@; Poqqe v, Department of Revenue 703 So 2d 523 525 526 (Fla 1ist

U S —,

L

R
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DCAj1997) (the 60 day f111ng requlrement in Sectlon 72. 011(2) is

a jurlsdlctlonal bar to an‘actlon contestlng the assessment of

.*rfftaxes but was'not a jurlsdlctlonal bar to an actlon for a refund‘
rof taxes prlor to 1991 when the leglslature amended formerv

"lSectlon 72 011(6) to delete express language that Section 72. Ollvuxw_”;ﬁw_

.wwas 1napp11cable to refunds) MlkOS V. Parker, 571 So 2d 8, 9
(Fla. 24 DCA 1990) (the 60- day flllng requlrement in Sectlon
'194 171 was not a jurlsdlctlonal bar to a claim for refund of

taxes assessed in 1989). Compare CltV of Fernandlna Beach v.

‘Page, 682 sO, 2d 573 (Fla. 1st DCA 1996) ; Jovner V. Roberts 642

So. 2d 826 (Fla. 1st DCA 1994) and Chlhockv V. Crapo, 632 So 2d» o

°l236>(Fla 1st DCA 1994) (the fallure to strlctly comply w1th f
) statutory notlce procedures may toll the runnlng of the 60- day | 4?
ljflllng requlrement 1n Sectlon 194 171(2)) o
L 27 Federal courts generally v1ew the‘flllng requlrements: yg
yiln‘dlscrlmlnatlon cases as. statutes of llmltatlon rather than as;ﬂw o {
~~{]urlsdlCtl°na1 prerequ1s1tes to flllng sult For example,v42 » ““”i
ﬂﬁ”U S C Sectlon 2000e 5(f)(1) requlres an aggrleved party to flle ‘:kl_wpf
“‘sult wlthln 90 days.after recelpt of airlght to‘sue:letter from:‘ﬁ’}_{\_M”’w._;_‘r‘_,,-t.g
§ j o .;Ink o _y;

-

'”Esplnoza V. Mlssourl Pac1f1c Rallroad Co ) 754 F 2d 1247 1250 |

,,g(5th Clr 1985)‘ the court held that the 90 day flllng

o Oe S(f)(l)_;sunq;,aﬂ,__. ,_W,”,'

yﬁllmltatlons subject to the doctrlne of equltable tolling

The S pr me Court

~ the requirement in 42 U.S.C. SectionIZOOOef16(c) for an aggrieved




vjparty to file suit Within 30 days after receipt of a right to sue

‘lletter from the EEOC In Irw1n V. Department of Veterans

S \(.:_.:

| Affairs, 498 U.s. éé;‘92, 111 s Ct 453, 7455_(1990) the Court
resolved a conflict’between federal appellate.courts over whether

,»a late filed claim deprived federal courts of jurisdiction. In
:IrWin, the Fifth Circuit Court of Appeals had held that.federal
'courts lacked jurisdiction over claims filed more than 30 days

after receipt of a right to sue letter. IrWin v. Department of

Veterans Affairs, 874 F.2d 1092 (5th Cir 1989). The holding by

the Fifth Circuit was in direct conflict with decisions in four

- other_courts of appeals. Boddy v. Dean, 821 F.2d 346, 350 (6th

Cir. 1987);‘Martinez v.‘Orr, 738 F.2d 1107, 1109 (10th Cir.

1984)~ Milam V. United States Postal SerVice 674 F 2d 860 862

(11th Cir 1982) Saltz V. Lehman 672 F. 2d 207 209 (D C. Cir

a.;1982) The Supreme Court held that the 30 day filing requirement

: ﬁfis not jurisdictional but creates a "rebuttable presumption of

: fequitable tolling." Irwin, 498nU.S at 95 96 111 S. Ct. at 457.

. Equitable Tolling

29. Florida courts have applied the doctrine of equitable

j‘htolling to excuse an otherWise untimely initiation of an
~ administrative proceeding when four requirements are satisfied

AFirst the filing requirement is not jurisdictional Cf.

1)Env1ronme"tal Resource Associates of Florida Inc. V. State

;24 30' 2d 330 (Fla lst DCA

’1993) (Judge Zehmer dissenting,iin relevant part because the 21—

day time limit in that case was'"not jurisdictional"); Castillo

v Department of Administration DlVlSlon of Retirement 593 So.b

13
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‘f2d 1116 (Fla 2d DCA 1992) (remandlng the case for equltable

ncon31deratlons related to the "not jurlsdlctlonal" 21 day perlod

Qfor challenglng agency actlon) 'Second the delay is a mlnor

ilnfractlon of theﬂflllng requlrement Stewart V. Department of

:'Correctlons 56llso 2d 15 (Fla 4th DCA 1990)(apply1ng the

,’doctrlne to excuse a request for hearlng that was one day late)

/”:QfEnv1ronmental Resource, 624 So at 332 333 (Judge Zehmer s

dlssentlng oplnlon found that the delay was a minor 1nfractlon)

Th1rd the delay does not result 1n prejudlce to the other party

anStewart

561 So 2d at 16 - Fourth the delay 1s caused by the

':Tfﬁaffectedvparty s belng mlsled or lulled 1nto 1nactlon belng

: prevented in some extraordlnary way from assertlng h1s or her

'“Trlghts, or hav1ng tlmely asserted h1s or her rlghts mlstakenly in

”f'the wrong forum Machules V Department of Admlnlstratlon, 523

5~So. 2d 1132 1133 1134 (Fla 1988) See Burnaman R "Equltable

:,LTolllng 1n Florlda Admlnlstratlve Proceedlngs,f 74 Fla B.J. 60

"y (February 2000)

”730;1 The flrst requlrement for equltable tolllng 1s the only

;“requlrement that is satlsfled 1n thlS case. The 35-day flllng

»-yrequlrement 1n Sectlon 760 11(7) 1s not a jurlsdlctlonal

‘fffmprerequ1s1te to Petltloner s clalm , Irw1n 498 U S ‘at 92 111 .

703 So.

wallano

2d at 1094 1095

equlrement for equltable tolllng 1s not

h arlng was not a mlnor 1nfractlon but

;h'was s1gn1f1cant and lasted 1 529 days Vantaqe Healthcare

) Corporatlon v Aqencv for Health Care Admlnlstratlon 687 So. 2d

EET

The delay caused by the fallure to u,w.r_u.,'
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»305, 307 (Fla. 1st DCA 1997) (refus1ng to allow flllng of letters N _“_Nj_

of 1ntent one day late 1n certlflcate of need process)

: Env1ronmental Resource 624 So 2d at 331 (court refused to

reverse a flnal order denylng a hearlng where the request for
hearlng was four days late)
32 The third requlrement of the doctrlne of equltable

tolling is not satlsfled in this case. The delay sought by

Petitioner would prejudlce Respondent by adding 1 529 days to the

580 day tlme llmlt prescrlbed by the leglslature in Section

lll760 11(1)(365 days) Sectlon 760. 11(3)(180 days) , and Section

~J¢760 11(7)(35 days)

':33. Petltloner submltted no explanatlon that the fourth

requlrement of the doctrlne of equltable tolllng was satlsfled in

'lpAthls case Petltloner falled to explaln the delay 1n flllng the»twm'

request for hearlng as the result of belng mlsled or lulled 1nto | ~Awlt

',1nact10n, of belng prevented in some extraordlnary way from
"ti'assertlng hlS rlghts,‘or of hav1ng tlmely asserted h1s rlghts‘

1”]m1stakenly 1n ‘the ‘wrong forum. See[ e.q., Perdue v. T3 Palm

Associates, Ltd., 24 Fla. L. Weekly D1399 (Fla. 4th DCA June 16,

1999) (refus1ng to remand a denlal of a request for hearlng where

the recommended order contalned flndlngs of fact and conclus1ons‘t_

of law supportlng the denlal of an untlmely request for hearlng)f

%;éPetltloner delayed the request for hearlng because he relied on

‘f*fappllcable statutes and\on an unldentlfled(agencylemployee,

1inactlon, Petltloner doeshnotHCIaimhthat he“waswlulledjinto’

,inaction by RespOndent; It is‘mere supposition to conclude that

15
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‘ Petltloner was lulled 1nto 1nactlon by the fallure of the

,y¥Comm1ss1on to 1ssue a notlce of determlnatlon w1th1n the 180-day

'ptlme llmlt prescrlbed in Sectlon 760. 11(3) Even if Petitioner's

lhev1dence supported such a flndlng, the Commlssion is not a named
jparty to th1s proceedlng

357' The doctrlne of equltable tolllng generally has been

j*rllmlted to cases in whlch one party has been lulled into 1nactlon

ﬁ:or prevented from assertlng hlS or her rights by the acts or

‘omlss1ons of the party! s adversary In ;rw;n for example, the
Court held that the doctrlne of equltable tolllng applied to an

~action brought by a dlscharged government employee against the
government. The Court noted that the ‘doctrine of equitable

A tolllng generally was llmlted to s1tuatlons where a complainant

‘was 1nduced or trlcked by an adversary s mlsconduct 1nto allow1ng

yha f111ng deadllne to pass Irw1n 498 U S at‘96, 111 S. Ct. at

36, The?Florlda Supreme Court has not llmlted the doctrlne

of equltable tolllng to cases 1n Wthh a party 1s trlcked or

‘7?,t1nduced by the mlsconduct of an adversary 1nto allow1ng a flllng

‘deadllne to pass ' The Florlda Supreme Court has expanded the

B pass through the party s own 1nadvertence or mlstake of law ~In

H2d at 1132 the court held that a dlscharged

“‘agency employee who chose to pursue a clalm through unlon_

llgrlevance and thereby allowed the tlme llmltS for requestlng a

'hearlng to lapse, dld not walve the rlght to a hearlng

16
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to 1nadvertence and mlstake of law 1nvolved a state agency that

i'-:fﬁffﬁﬁwas,brsh a;named party and an adversary to the dlscharged agency
,employee ' The dec1s1on in Machules dld not 1nvolve a state
”fagency that was a non- party in a case such as th1s in whlch two
_‘or more named partles are adversarles and who are the real
'”lpartles in 1nterest k Machules, 523 So ’2d at 1132
. 38. Florida appellate courts have limited the doctrlne of

yequltable tolllng in admlnlstratlve cases to those 1nvolv1ng

“tate agen01es that are adverv ‘

'es}to substantlally affected

‘partles “'See, e.q. Mathls V. Florlda Department of Correctlons,

r726 So 2d 389 (Fla 1st DCA 1999) the court applled (state

| agency was adversary in clalm for back pay by agency s employee)

Avante Inc.kv Aqency for Health Care Admlnlstratlon, 722 So 2du,..ﬂp

;555;<ﬁ15‘ 1st DCA 1998) (state“agency was adversary in actlon to

37. In Machules, the court's expans1on of equltable tolllngv ,

1recover Medlcald payments)_ Unlmed Laboratory, Inc. V. Aqencv for‘

.VfHealth Care Admlnlstratlon,_715 So 2d 1036 (Fla 3d DCA

1998)(state agency was adversary 1n actlon to recover Medlcald

'payments) Haynes V. Publlc Emplovees Relatlons Comm1ss1on, 694

yﬁf employee dlsmlssal actlon) Phllllp V. Un1vers1tv of Florlda, 680

:&isof'zd 508 (Fla 1st DCA 1996)(statewagency was adversary in

lRegulatlon'

Yy in llcense revocatlon proceedlng) Env1ronmental

‘at 331N(state agency that was adversary 1n

So. 2d 821 (Fla 4th DCA 1997) (state agency was adversary 1n o

‘“ﬁ‘employee dlsmlssal actlon) Abusalameh V. Department of Bus1ness

627 So.d2d 560 (Fla 4th DCA 1993)(state agency was -

‘”contract termlnatlon case dld nothlng to cause four day delay in

s e e il



‘filing request for hearlng) Castlllo, 593 So 2d at 1117 (state»

agency was adversary 1n benef1c1ary s clalm for retlrement

'beneflts)} D;partment of Env1ronmenta1 Requlation V. Puckett 0il
\Qg;, 577 So. 2d 988(Fla 1st DCA 1991) (state agency was
‘ adversary in actlon seeking reimbursement of cleanup costs)
.Stewart 561 So. 2d 15 (state agency was adversary 1n employee
‘fdlsmlssal action) | |

39. Florida courtg have been reluctantqto extend the

doctrine of equitable tolling to administrative cases in which a o -

' state agency is only a nominal party rather than an adversary to

the affected party. In Vantaqe Healthcare 687 So. 2d at 307, a

et e

state agency awarded a certlflcate of need to an appllcant after
"alloWing the applicant to f11e 1ts letter of 1ntent one day late.v -‘12,1_‘
‘i‘”The agency applied the doctrine of equltable tolllng to extend |
‘fﬁithe flling deadllne by one day The court held that the doctrine‘
‘51§of equltable tolling does not apply to the certificate of need |
‘aiapplication process because the appllcatlon process
. 1is not comparable to . . . judicial or
quas1 judlClal proceedings. We have found no

authority extending the doctrine of equitable
tolllng to facts such as 1n the present case.

Cf. Perdue, 1999 WL 393464 (Fla 4th£DCA 1999) (refus1ng to apply

°”&ythe doctrlne C Equltablewtolllng to extend the deadline for‘
y.challenging a notlce of 1ntent to 1ssue a conceptual permit

approv1ng overall master prOJect de31gn)

agency 1n Vantaqe Healthcare the»

‘Comm1ss1on 1s not a party to thls proceedlng Assumlng arguendo

o o e

Petitloner showed that the Comm1ss1on s fallure to issue a

wrltten notice within the 180-day time limit in Section 760.11(3)

1;8
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flulled Petltloner 1nto 1nactlon, appllcatlon of the doctrlne of

"‘equltable tolllng to the facts 1n thlS case would extend the

"doctrlne to admlnlstratlve proceedlngs in Wthh a party is lulled

1nto 1nactlon by the inaction of a non-party.

Clear P01nt of Entry

41,_ The clear p01nt of entry doctrlne is a. jud1c1al

‘doctrine that requlres state agenc1es to prov1de parties who are

substantlally affected by proposed agency actlon with a clear
p01nt of entry to formal or 1nformal proceedlngs authorlzed in
Chapter 120. The clear point of entry doctrlne was first

enunciated in Capeletti Brothers, Inc. v. State, Department of

‘Transbortation 362 So. 2d 346, 348 (Fla. 1st DCA 1978), cert.

denied, 368 So. 2d 1374 (Fla 1979) Since 1979 the doctrine "

.dfhas been followed by Florlda courts See,’e g. Env1ronmentalr

,.Resource 624 So 2d at 331 332 (concurrlng oplnlon of Judge -

qﬂyErv1n) Florlda Leaque onC1t1es Inc. v. Admlnlstratlon

’Nchmm1s51on,'586 So. 2d 397, 413 (Fla lst DCA 1991) See also

'Southeast Grove Manaqement Inc. v McKlnness, 578 So. 2d 883

(Fla 1st DCA 1991) Capltal Copv, Inc. V. Un1vers1tv of Florlda,

"!526 So 2d 988 (Fla blst DCA 1988) Lamar Advert1s1nq Companv V.

”%rﬁ"“Department of Transportatlon,‘523 So 2d 712 (Fla 1st DCA 1988)-

‘,Clty of St Cloud v Department of Env1ronmental Requlatlon 490 o

So. 2d 1356 (Fla' 5th DCA 1986) Henry v. Department of

ff Admlnlstratfon D1v1s10n of Retlrement 431 So. 2d 677 (Fla lst‘_ﬁwy

CDCA 1983) , See also Shlrley S ‘"In Search of a Clear P01nt of

Entry," 68 Fla B.J. 61 (May 1994).

19
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"42;” An agency prov1des a clear p01nt of entry to an

,Vaffected party by satlsfylng‘several fundam ntal requlrements

the.agency must notlfy the affected party of the proposed

yfaCtlonw ‘ 1tlon, the notlce must 1nform the affected

'-party of the rlght to request an admlnlstratlve hearlng pursuant

"yto Sectlon 120 57 and 1nform the affected party of the time

llmlts w1th1n Wthh the party must file a request for hearing.

If the affected party fails to file a request for hearing within

_q_the tlme prescrlbed 1n the_clear p01nt of entry, the affected

wffparty walves the rlght to request a hearlng _'See, e.q.,

'Env1ronmental Resource 624 So. 2d at 331 332 (01t1ng Capelettl
Brothers, 368 So. 2d at 348).
43} The Commission falled to satlsfy the requlrements of

nthe clear p01nt of entry doctrlne by falllng to issue a

””Jdetermlnatlwn

e cause i On January 7 2000,

__'Petltloner requested an admlnlstratlve‘hearlng

?44., The fallure of the Comm1ss1on to act w1th1n the time
“‘prescrlbed 1n Sectlon 760 11(3) ralses at least four issues. The
. flrst 1ssue 1s whether Sectlons 760 11(3) 17) and (8) prov1de an

'aggrleved party w1th a clear p01nt of entry in the absence of

" the second 1s';

hethe r uncertalnty,
gm,lf any)'Created by agency 1nact10n'can operate to negate the

‘clear 01nt’

‘“whether the clear p01nt of entry doctrlne operates any

l-:pdlffer

tly 1n cases 1n Wthh the state agency is nelther an

. adversary‘ f theAak ected party nor a nomlnal party If the

‘“Fdoctrlne does apply w1th equal force to such cases, the fourth A

20
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1ssue is whether the 1nactlon of a non- party can effectlvely

. enlarge statutes of llmltatlon 1ntended in part to protect the

3 affected party s adversary

s, Sectlons 760 11(3) n, and (8) prov1de a clear point

of entry by notlfylng an aggrleved party that a request for an

5adm1n1strat1ve hearlng must be flled w1th1n 35 days of the

_earller of the determlnatlon of reasonable cause, or the 180-day

Vfdtlme llmlt prescrlbed in Sectlon 760 11(3) If the Comm1SS1on

fails to act w1th1n 180 days, the 35 day flllng requlrement in

.Sectlon 760 11(7) beglns to run 1mmed1ately after the 180-day

tlme llmlt in Sectlon 760 11(3) Cf. Joshua, 734 So. 2d at

1068); Adams, 727 So. 2d at 1139; Daugherty 722 So. 2d at 288;

. Crumbie 721 So. 2d at 1211; Kalkal 717 So. 2d at 626. Any:other‘
__constructlon is unreasonable Mllano 703 So. 2d at 1093 ‘ ’
45“l46;w Agency actlon taken after the 180 day tlme llmlt in o
vSectlon 760 11(3) is nelther statutorlly authorlzed nor
'“%@istatutorlly requlred as. a prerequ1s1te of the 35 day flllng

'hrequlrement in Sectlon 760 11(7) In the absence of agency

actlon by the Comm1ss1on, Sectlon 760 11(8) authorlzes an

ffhaggrleved party to proceed under Sectlon 760 11(4) as 1f the

,\Comm1ss1on had 1ssued a notlce of determlnatlon w1th1n the 180—

day tlme 11m1t in Sectlon 760 11(3)

\iéﬁ:y The 1nactlon of the Comm1ss1on cannot enlarge, modlfy,

or contravene the terms ofua statute ; An agency cannot 1mpose by

l*lnactlon or’oth r practlce a requlrement not found 1n a statute

or otherw1se e large modlfy, or contravene the terms of a

‘statute. Sectlons 120 52(8)(c) and 120 68(7)(e)4 See also ”

21
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ﬂli;iprov1ded 1n Sectl

'So[ 2d 989 (Fla. 1st DCAJ1988) Lamar‘Advert1s1nq Company V.

;7DeMarlo, 648 So 2d at 213 214 (agency lacked authorlty to 1mpose

”H t1me requlrement not found 1n statute) Booker Creek 534 So. ’2d

»fat 423 If an agency rule or practlce confllcts w1th a statute,yﬁfunfluw“

thelstatute prevalls.b Hughes, 710 So 2d at 685; Johnson 709 So o

o 2d at,624; A Duda & Sons, 608 So. 2d at 884; Wingfield

DevelOpment 581 So. 2d at 197.

,148;. If the Comm1ss1on 1s concerned that its rules or _l’"l o

practices may cloud the clear point of entry prov1ded in SeCthHSSF
‘760 11(3) (7) and (8) the Comm1ss1on has no authorlty to

‘]fenlarge the 180 day tlme 11mlt 1n Sectlon 760 11(3) ‘ However;”"lﬁbxw“ﬁ?'

the Commission does have authorlty to issue a wrltten notice of;'

ﬂ_rlghts to the partles w1th1n the t1me authorlzed in Sectlon

760 11(3)

49f Assumlng arguendo that the requlrements of the clear R

>‘°p01nt of entry doctrlne are not satlsfled 1n the statutory not1ce o

'O 11(3) (jl} and (8) the 1ssue 1s‘l

} whether the clear p01nt of entry doctrlne operates any
dlfferently in cases such as th1s one 1n whlch the state agency

"1s nelther an adversary to the aggrleved party nor a nomlnal

mlnlstratlon Commlss1on, 586 So

: Department of Transportatlon 523 So 2d 712 (Fla lst DCA 1988)

CltV of St Cloud V. Department of Env1ronmental Requlatlon, 490

22
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So. 2d '135_'6,' 1358 (Fla. ylst DCA 1986) ; Henry V. State, Department

- of Admlnlstratlon, 431 So 2d 677 680 (Fla lst DCA 1983)

Manasota 88 Inc. v' Department of Env1ronmental Requlatlon 417

“So. 2d 846 (Fla 1st DCA 1982) Sterman V. Florlda State

‘ Un1vers1tv Board of Reqents, 414 So 2d 1102 (Fla 1st DCA 1982)

: 50.‘ Less frequently, courts have applled the clear p01nt of

‘entry doctrlne in cases 1nvolv1ng a state agency that is a

nomlnal party but not an adversary to the affected party In a

nfcertlflcate of need case, for example, the court held that

fallure of the state agency to notlfy competlng hospltals that
’the hospltal appllcant had submltted a rev1sed appllcatlon
~denied competing hospitals of a clear'point of entry. NME

4'Hospitals,vInc;\v Department of Health and Rehabllltatlve.

"ﬂ{~f'Serv1ces, 492 So 2d 379, 384 385 (Fla 1st DCA 1986) (oplnion on

"yMotlon for rehearlng) reh denled | In another certlflcate of

\’need case, the cou'tfrefused to extend the tlme llmltS in a clear"

l‘p01nt of entry for an appllcant to flle 1ts letter of 1ntent

HVantaqe Healthcare,?687 So '2d at 308 (refus1ng to apply

, equltable tolllngpto the certlflcate of need process)

’;{;Sif‘ At 1east one court has applled the clear p01nt of entry

doctrlne in a case 1n wh1ch the state agency was nelther an

adversary to the affected party nor a nom1na1 party In a

proceedlng between a frult dealer and the grower, the court held

that the fallure of the dealer to request a hearlng w1th1n the
tlme llmlt prescrlbed 1n a statutorlly requlred agency notlce

walved the dealer s rlght to a de novo hearlng “Southeast Grove
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. 1991).

Management, Inc. v. McKiness, 578 So. 2d 883, 886 (Fla. 1st DCA

"*“5521;”Uﬁiiké”Eﬁé“S£atutory’%éddiféﬁéhé for agency notice in

Southeast nothlng in Section 760 11 requlres agency action after

v180 days as a prerequ1s1te to the 35 day flllng requlrement in

Section 760 11(7) If the Commlsslon fails to complete its

1nvestlgatlon and issue a notice of rlghts w1th1n'180 days,

Sectlon 760.11(8) authorizes an aggrieved party to proceed under

Sectlon 760 11(4) as 1f the Comm1ss1on had 1ssued a notlce of

"rlghts w1th1n the 180 day t1me 11m1t

53. The Commission can accelerate the point at which the
35-day/filing requirement begins to run by issuing a notice of
determination in less than 180 days. However the Commission has

no statutory authorlty to delay the p01nt at Wthh the 35 day

i requlrement beglnswtotrun by actlng beyond the 180 day tlme 11m1t

in Sectlon 760.11(3) or by falllng to act altogether.

Equltable Estoppel

- B4. The doctrlne of equltable estoppel 1s dlstlngulshable

“from the doctrlne of equltable tolllng The latter doctrlne is

concerned w1th the p01nt at Wthh a llmltatlons perlod beglns to

which the _running of the

perlod‘mayﬁbemsuspended M rsan1 V ‘Ma1or Leaque

'”Baseball,:739 So 2d 610 614 615 (Fla 2d DCA 1999) Equltable

estoppel comes 1nto play only after the llmltatlons period has

run and addresses the c1rcumstances 1n whlch a party is estopped

"from assertlng the statute of llmltatlons as a defense to an

24
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‘admlttedly untlmely actlon | Id;k See also Ovadla V. Bloom, 2000

WL 227961 (Fla 3d DCA M

h 1 2000)

‘;_55:“ Like equltable tolllng,‘equltable estoppel can be '

applled to a state agency where the state agency 1s a named party

and an adversary to the affected party. vTrl—State Systems, Inc.

v. 'Déparﬁmént of Transportation, 500 So. 2d 212, 215 (Fla. 1st
DCA 1986) . A party must spe01f1cally plead equltable estoppel in

admlnlstratlve cases Un1vers1tv Community Hospital v.

Department of Health and Rehabllltatlve Serv1ces, 610 So. 2d

- 1342, 1346 (Fla ist DCAV1992)7' Equitable estoppel does not

~apply in cases where the delay is caused by‘a”miStake of law.

'_ SCounc1l Brothers Inc. V. CltV of Tallahassee,v634 So. 2d 264,

‘266 (Fla lst DCA 1994) Dolphln Outdoor Advert1s1nq V.

Department of Transportatlon, 582 So 2d 709, 710 (Fla 1st DCA
1991); Trl-State,ISOO So. 2d‘216.‘ Equitable tolllng may apply in

 cases where\the;delay is caused by mistake of law or

% inadyertence ' See, e. q Machules, 523'So 2d at 1134 (pursulng

 famil

claim through union grlevance procedure instead of requestlng

'yhearlng tolls the clear p01nt of entry)

'56 ‘ Petltloner argues that he 1s not an attorney and is not

PP statutes and rules o Petltloner is not‘

subject to a lesser standard of conduct than a llcensed attorney

Petltloner has constructlve knowledge of appllcable statutes and

rules.' A contrary rule would insulate a party from the

25
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conseqUences/of applicable time limits whenever a party chose lay

representation. Barrett v. Citvhof Margate, 743 So. 2d 1160,

1163 (Fla. 4th DCA 1999); Pearson V. Pefkarou, 734 So. 2d 551,

551 (Fla. 3d DCA‘1999); Jahcvh Manﬁfactufinq Corperation V.

Florida Department of Health, 24 Fla. L. Weekly D2232, 2233 (Fla.

1st DCA 1999); Carr v. Grace, 321 So. 2d 618 (Fla. 3d DCA 1975),

cert. denied, 348 So. 2d 945 (Fla. 1977){ See also, Burke v.

Harbor Estate Associates, Inc., 591 So. 2d 1034, 1037-1038 (Fla.

1st DCA 1991). Accord Dolphins Plus v. Regidents of Key Largo

Ocean Shores, 598 So. 2d 324 (Fla 3d DCA 1992)

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of
Law, it is
RECOMMENDED that the Commission enter a final order
dismissing this proceeding as barred by Section 760.11(7).
DONE AND ENTERED this 6th day of June, 2000, in Tallahassee,

Leon County, Florida.

DANIEY,_MANRY
. Administrative Law Judge
" Division of Administrative Hearings
"~ The DeSoto Building
- ‘1230 Apalachee Parkway

Tallahassee, Florlda 32399-3060
" (850) 488-9675 SUNCOM 278-9675
- Fax Filing (850) 921-6847

www,doah state fl.us

1led w1th the C kibf'the'
QSND1v1s1on of Administrative Hearings
thls 6th day of June, 2000
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

'All partles have the rlght to submlt wrltten exceptlons
within 15 days from the date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
‘agency that will issue the final order in this case
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