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STATE OF FLORLDA

DIVISION O ADMINISTRATTVE IIEARINCS

AHCA Case No. 1996=07/717
" DOAN Casc No., 00-0280 /%
DEPARTMENT O} HEALTH,
Pelitianer,
Vs.
LIONEL RESNICK, M.D.,

)
}
)
)
)
)
)
)
)
)
Regpondent \
)

PETITIONER'S MOTION TO BIAY AND FOR RECONSIDERATION

COMES NOW, the Petitioner, Dby and through undersigned

counsel, and files this Mobion to Stay and tor Reeconsideration,

and in support thereof states as follows:
1. on Tebruary 23, 2000, Respondent served POy

Pelitioner, wia facsimlle, Tnterrogatorics and a Request for

Froduction.

2. Oon March 27, 2000, Petitioner submitted responses to

[RORE- S T

Respondent's Request for Admissions, Requesl for Production, and|
Interrogatnries., Petiticner’s respouses to  the discoverﬂ
raquests, including the interrogatoriec were prepared by John
Mattox, Aseistant Lo +the undersigned counsel, and thy
certifticate of serviée was signed by the ondersigned.

.
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3. On April 4, 2000, this Honorable Adwinistrative Law
Judge convenad 4 telephonic hearing to discuss ocveral
oukstanding motivns filed by RespondenL. None of these motions

raisad the issue of whether the proper party had responded fo

and/or executed DPetitioner’s responses to the aforemenlioned
intarrogatories,

4. During the discussion of various issues vaised by
Raspondent’s multiple motions, Counsel For Respondent
additionally asserted that Potitioner’s answers to  the
interrogatories were improper gince the Rnles of Civil Procedure
regquire an answer by an officer or agent of the Peotitioner, Lhe
Dapar lment of Health.

78 Petitioner arqued that Section 20.43(3), Floridsg
gtatutcs, provides Lhe requisite authority o the Agency for
Health Care Administration (AHCA) to answer interrcgatories on
bchalf of the Petitioner. The Department ofl Health, pursuant CTO
gaction 20.43(3), may contraclL .with AICA to perform the
regulatory functions, including prosccutorial services,
regarding health care profassions, including physiciuans licansed
by the Board of Medicine, for which the Deparlment of Illealth is
rasponsihle.

G. This Administrative Law Judge thereafter directead
Petitioner to supply by close of businass on April 6, 2000, the

name of a Department of Health offiver or agent to Counssl for

are

2
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Petitioncr’e responsss to thc interrogalories. It ic thig
directive that Petitioner respectfully remqests be stayed and
reconsidered.

7. As a preliminary matter, it should be noted that Lhef
reliel directed by this ALJ was provided without written request
from Respondent, and wlkhout opportunity by Petitioner to
provide a written respunse. Petitioner belleves an opportunity]
should have been aflfourded to consider Raspondenl’s argument,»and
to provide the court an appropriate response.

8. Section 1.340(a} (2), Fla.R.Civ.P., provides that!
i.n'Ler..rrtngatorie:a may be answered: (1) by the party to whbm LT
lnterrogatories are direcled, or (2) if that party is a publig
or private corporatlion or partncrehip or associalion o
governmental agency, by any officer or agent, who shall furnish
the information available to that party (emphosis added).

o, Pelitioner respectfully asserls the courxt’s directive
is misplaced, and that employees of AHCA, acting as the agent oy
behalf of DPotitioner, the Department of Health, properly
answered the interrogatories propounded by Respondent.

10. The Depiartment of Health, has, since its inception,
relied on Section 20.43, Florida Statutes, in contracting with
the AICA to eupply consumer complaint, investigative, and

prosecutorial services reguired- by the pDivision of Medical

—_

3

Respondent who could supply the information contained inf-

P.04
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Quality Assurance and the various keards, inciuding the Doard of
Medicinc. AHCA, priar to July 1, 18897, was directly responsibls
for thesgea serQines. The current Ianltsragency Agreement fLor
. Consumer Complaint, Investigative and Prosecutorial Services was
execut.ed between Petitionar and AHCA on July 1, 1899, and was in|
ful) forece and ¢ffect at all times material hereto. A copy of
the Agreement is appended Lo this Motion ag Exhibit 1.

11, A raview of the Agreement reveals that Lhe Agency, ag
the agent for Petitioner, handles each and every aspect of th%
complalnt process, from the inception and evaluatien of a
complainl. through the finding ol probable causc and prosecution
) of the matter, if necessary, beforc tha Pivisiom  of
1 Administrative Hearings, as well asz before Circult Courts,
District Coﬁrts ol Appesal, the various bowsrds, or other

tribunals. Such duties clearly include responding to

SR R R

s

interrogatories propounded by physicians such as Respondent who
have welected to contest before lhe Division charges broughd
against them.

12, It is clear that AHCA is lawfully and properly ackting

as Detitioner’s ageul in regard to each and every aspect of the
consumer conplaint, investigation, and prosecutorial services
for which Petitioner 1is responsible. Decause there has been
such o complete assigument of thoac services by Peliticmer to

RAHCA, there simply does not exist an oflicer within the

4
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Petitioner Depariment who possesses even winimal knowlodge
regarding the substance of the interrogalories propounded bf
Respondent.

13, An =analysis of this issue should include an
examination of the Interrogatories in questién (2 copy is
appended as Exhilbit 2). It is ¢lear that each and sgvery
question ig dirmcied to some aspect of the consimer complaint,
:anesngar.ivé or prosecutorial services, the responsibility for
which clearly iies, in toto, with AHCA and its employees. It is
inconceivable +that an oflficer of the Petlitioner Depdrtmenﬂ
should now be made to respond to intcrrogateries which address
tunctions nol carried out by that agency, and of which thel
officer would have no knowledge.

14, In the case of Qhio Realty Investment Co., V. Lawyery

Title Insurance Corp- of Richmond, Va,, the court held Lhat a

propoundcr of interrugatcries does not have the righl to
designate the afficer or. agent who must answer them. Nox can
Lhe conrt order a corporate party to auswer the interrogotories
through the officer or agent specilied by the propounding party.
Petitioner regpoctinlly asserts that Respondent cannot direci
that its interrogaLoriés be ancwered by an officer of thel
Pelilionar Department whan tl.'xere exisls & clear ageney

relationship with the AFCA, as outlined abeve, which includes

L
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that specitic responsibility, end when AHCA and its employeces
have the relevant information and knowladge .

15. Patitioper would assert that Respmnhent's argument]
regarding appropriate cxecution of Lhe interrogatories in
question is not designed to advance his defense, or to oTherwlseg
gain knowledge or assistanes in formulating that dekense, but is
designed to continue the harassment technigques engaged in Iy
Respondent and perpetuated by the filing of multiple motion$
which have no merit. As a further example of that harassment,
Respondant, on April 5, 2000, provided & Notice of Talking
Deposition of ‘the Detitionerfs corporate representative, to be
Conducted at hic office in Miami at a time designatad by Lhe
Notice (a copy is appended as Exhibit 3). Such brazen disregard
for the ethical practice of law, not to mention the wmquitable
use of this ecourt’s resources, should not e toleratled.

WHEREFORF, Petitioncr respeetfully requests this Honorable
Administrative Law JUdge to enter an Ortler relieving etitioner
of the oral order issued on April 4, 2000, requiring Fotitioner
to furnish the name ol an officer of the Department of Health,
as the designea for responding to Respondent;s interrogatories,
and finding Lhat the ‘Agency fox Healtﬁ Care is pfoperly the
agent for Petitioncr for the purpuse of providing regponees Ly

thoge interrogatorles.

P.B7



. Received Event (Event Succeeded)

Date: 4/6/00 Time: 4:10 PM

Pagesi 35 o  Duration: 7 min 34 sec

Speed: 14400 bps W o Retries: 0
APR-B5-2088 16:13 AHCA

P.88

v Respectfully submitted,

o«

Britt Thomas

Senior Attorney

Florida Bar No. 0562029
agency for Health Care
Adwmiristration

Post Office Dox 14229
Tallahassee, Florida 32317
(B50) 487-6367/

CERTIFICAYE OF SERVICE

I HEREBY CERTIFY that & true and correct copy of thJ

foregoing has baan furnished via facsimile and U.S. Mail to
Mark L. romeranz, Counsel for the Respondent, facsimile
(305) 891-5834, 12855 Discaync Blvd.,, Suite 202, Norlly

Miami, Florida 33181, this jk day of April, 2000.

Bl
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INTERAGENCY AGREEMENT
FOR
CONSUMER COMPLAINT, INVESTIGATIVE AND _

PROSECUTORIAL SERVICES

This Tnteragency Agreement for Consumer Complaints, [nvestigative and
Prosecutorial Services (*Agreement”) is made and entered into between the
State of Floride, Department of Health (*Department”) and the State of
Florida, Agency for llealth Core Administration (“Agency™), through their
undersigned authorities, effective July 1, 1999,

RECITALS

A.  The Division of Medical Quality Assurance (*MQA”) and
regulation of the bourds, councils, and professions listed on Attachment “1%
hereof within the Division of Medical Quality Assurance (“MQA Boards™)
were transferred from the Agency to the Department, effective July 1, 1997.

B. The transfer of MQA to the Depariment included all statutory
powers, duties, and functions related to MQA. The transfer also included all
of MQA’s rccords, personnel, property, and umexpended balances of

‘appropriations or other funds, except for personnel, property, and
_ unexpe.nded balances of dppmprlatlons relatcd to consumer complaints,
mvesnganve and prosecutonal servmes

: . f hc Departmem is authonzed pursuant to section 20 43 Flonda

B e e Std.l,ul.l-.'b, to contract with the Agency for consumer complaint, investigative,

: and prosecutorial services ‘required -hy MQA and the MQA Boards

“Contractual Serviees™). The Agency has (he expertise necessary to

“provide these services and the Department desires 10 contract wuh the
Agency to obtain the services.

D. The Agency is willing 10 provide the Contractual Services (o
the Department and use its personnel, property, and unexpended balances of
approprialions related to consumer complaints, investigative and
proseecutorial services in accordance with the terms set forth below.

E. This Agreement includes services for all boards and professions
created or transferred by the Legislature and assigned to the Depaggment of

v



@

Sk B

~ Received Event (Event Succeeded)

Date: 4/6/00
Pages: 35
Speed‘: 14400 bps

Time: 4:10 PM
Duration: 7 min 34 sec

W ‘. Retries: O é

APR-B6-2000 16:13 AHCA

Health Division of Medical Quality Assurance, including boards and
professions created or transferred after July 1, 1997. Contractual Scrvices to
be provided for any boards or professions created or iransferred to the
Department afier the effcctive date of this Agreement will be subject to an
agrcement between the parties if such services will create a need for
additional Agency resources.

NOW THEREFORE, in consideration of the mutusl protuises set
forth herein, the receipt and sufficiency of which are hereby acknowledged,
the partics hereto agree as [ollows:

1. TERM. This Agrecment shall be effective from July 1, 1999 and
continue nntil the statutory authorization is changed or the parties otherwise
mutually agree to terminate this Agreement The parlies agree to mect at
least anmually to prepare and execute any nccessary modifications o the

Agreement.

2.  PAYMENT. Dayment to the Agency under this Agreement shall be
madc quarterly by the Department from the Medical Qualily Assurance
Trusl Fund. Dayments for Contractual Services shall be based upon
quarterly invoices as follows:

a." Quarferly Inveices.  The Department shall pay the Agency

. for Contractual Services based upon invoices submitted by the Agency at the

. enid of each quarter. These quarterly invoices shall reflect the total salaries
- and benefits, operating capital outlay, expenses, administrative overhead

_(indirect costs including costs for Infrastructurc Positions as defined below)
-+ and lolal other personal services cost incurred by cach individual unit,

consisting of the Guusumer Services Unit, the Investigative Services unit,
and the Prosecutorial Unit.. In addition, quarterly invoices shall reflect wll

- direct costs incurred on behalf of thé MQA Boards and shall deteil the

amount incurred for each MQA Board.  Any unexpended advances shall be
returned to the Department at the end of this Agreement. The Agency shall
meake available and allow the independent audit and review by the
Department of said expenditures.

b. Infrastructure Positions. Infrastructure positions
(“Infrastructure Positions) are thosc Agency positions that are not
specifically assigned to a unit devoted to the performance of Contractual

s

w~

10
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Services, but that provide services or support related to the Contractual
Services. Charges for Infrastructure Positions shall be reflected on the
Agency’s quarterly invojces under this Apreement in accordance with the
Agency’s approved allocation plan for such indirect costs.

¢.  New Pogitions. To the extent that new positions or dutics are
added to this Agreement by mutual consent of the parties, funds shall he
advanced by the parties and may include funds for furniture and
computerization. '

3.  AVLOCATION METHOD. The puasties hereto agree to provide
their respective input aod analysis rcquired by the allocation method
attached as Attachment “2” hereol.

4, CONTRACTUAL_SERVICES, Thce Agency shall provide the
Contractual Services as particularized below:

g, Consumer Complaints. The Agency shall make
available and dedicate all of the full time equivalent pusitions (“1°1'Es”)
listed on the organizational chart attached hereto as Attachment “3 known

“as the "Consumer Scrvices Unit” within the Ageney’s Bureau of Consumer

and Investigative Services for the performance of services required hy MQA
or the MQA Boards related to consumer complaints.

i, SERVICES. The scrvices performed by the Consumer
Services Unit shall include, but not be limited to, the tasks and
responsibilities  established by, or necessary 1o comply with,
Scction 455.621, Florida Statules. These services include actions necessary
o deteumine legal sufficiency of ‘new complaints, issue summaty

7 disciplinary sanctigns as permitted by law, and provide reports to the
-+ Department as outlined belaw.

) statistics, notices, and information regarding its activities as
equested by the Department. This shall include, but not be
. compliance with the hospital reporting requirements of sections

45 8.337 and 459.016, Florida Statutes; cowmplainant notification required by

" Section 455.621(9), Florida Statutes; and the quarterly provision of statistics

and information to the Director of Medical Quality Assurance of the
Department on or before August 1, November 1, I'ebruary 1, and May 1, for

11

R_E PQ R.Ts The Consumer Services Unit shall cbmpile

P.11
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" inclusion in the Department's annual rcport to the President of the Senate
and Speaker of the Hlousc of Representatives required by section 453.644,
Florida Statutes.

b.  Investicative Services. The Agency shall make
available and dedicate aull of the FTEs listed on the organivaliunal chart
attached hereto as Composite Attachment “4” known as the “"Investigative

. Services Unit" within jts Bureau of Consumer and Investigative Services for
the performance of investigative services required by MQA or the MQA
- Boards.

i i.  SERVICES. The services performed by the
Investigativa Services unit shall include, but not be limited to, the tasks and
responsibilitics established by, or neccssary to comply with, Sections
455.611, 455.617, 455. 634, 455,637, 455.651, 455.681, and 455.621, Florida

- Statutes. These services include, but are not lu'mted to, actions necessary to

" investipate complaints and conduct inspections as required by law, issue
summary disciplinary sanctions as permitted by ].dw and provide reports to
the Department as outlined below.

ii. REPQRI1S. The Investigative Services Unit shall
compile and maintain statislics and information regarding its activities as
requested by (he Department. This shall include, but not be limited to,

._providing quarterly statistics and information to the Direclor of Medical
-Quality Assirance of the Department on or before August 1, November 1,
 February 1, and May 1, for inclusion in the Deparument’s apnual report to
- the President of the Senate and Speaker of the House of Representatives
required by section 455.644, Florida Statutea. '

‘Prosecutorial Services. Thc Agency shall make avaﬂable md
“all FTE«: within, its General Counsel's Officc listed on the
~ organizational charts altached as Composite Attachment “5” for the
performunce of prosccutorial services ("Prosscution Unit") required by
MQA or MQA Boands.

i. SERVICES. The services performed by the Prosecution Uit
shall include, but not be limited to: the review und evaluation of legally
sufficient complaints; the presentation of cases to probable cause pancls or
the Nepartment for a determination of probable cause; the representation ol
the Depamnent in all proccedings required to prusecute disciplinary cases

4

12
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before the Division of Administrative Hearings, Circuit C‘ourté, District
Courts of Appeal, the MQA Boards, or other tribupals. The Prosecution
Unit shall also provide any legal services necessary to assist the Consumer

~ Services Unit ur Investigative Services Unit in the performance of their

duties under this Agreement.

11 REPORT‘» The Prosecuuon Unit shall compﬂe ‘and

" maintain statistics and information regarding its activities as reasomably

requested by the Department. This shall include, but not be limited to,
providing quarterly statistics and information to the Director of Medical
Quality Assurance of the Department on or before August 1, November 1,
February 1, and May 1, for inclusion in the Department’s annual report to
the I'resident of the Senale and Speaker of the House of Representatives
required by section 455.644, Florida Statules. Additionally, litigation status
reports shall be maintained on all pending administrative complaints and a
report on the status of these cases shall be presented by the Prosecution Unit
to the respective MQA Toards at each of their regular meetings if requested
by the respective MQA Boards or the Department, These reports shall

" provide information detailing the number of complaints received, number of

presentations to the probable causc panel, number of cases dismissed for

~ lack of probable cause or otherwise, an aging report on all pending cases
‘updated since the last board meeting, and such other information and
statistics as the respective MQA Boards may rcasonably require, |

iii. EMBRGENCY ACTIONS.

Nolification & Emergency Investigation. Upon
identification of a ¢ase that appears to warrant emergency action, the
Prosecution Unit shall immediately hotify the Generul Counsels of the
Department and the Apency. The Prosecution Unit shall thereafter
coordinale with the Investigative Services Unil to expeditiously obtain
information sufficient to determine whether an emergency order is
warranted.

B. Emergency Orders of Restriction and Suspension
of License, When evidence and materials sufficient to justify an emergency
order have been gathered by the Agency, the Agency shall present a draft
proposed order and a summary of the facts to the General Counsels of the

Ed

5
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Agencﬁf and the Dep&rtm ent. "I'he General Counsel of the Department or his

designee shall then present the propased order and summary of facts (o the -

Secretary ol the Department or his designee for a determination of whether
the entry of an emergency arder is appropriste. Emergency orders shall be
executed by the Sceretary of the Deparlment or his designce. The Agency
shall notify the licensee and the complainant as appropriate and represent the
Department in upholding the emergency order and in subsequent
proceedings relating to the case.

. DROCESSING __ LEGAILY SUFFICIANT
COMPLAINTS TO THE PROBABLE CAUSE PANEL.

A. CaseProcessing. The Agency shall use all of its
skill, talents and availuble resourccs to compléte the report of its initial
investigative tindings and recommendations conccrning the existence of
probable cause within 180 days from the date the complaint i3 received as
anticipated under Section 455.621, F.5. 'The parties agree that completion of
recommendations regarding the existence of probable cause, under gection
455.621, Florida Statutes, occurs when a proposed administrative complaint
or closing order bas been prepared.  Any investigative report and
recommendation not complcted within 180 days from -reccipt of the
complaint must be explained to the joint MQA quality improvement and
assurance committee of the Depariment and Agency and in the quarterly
reports fequired under this Agreement.

B, MulipleComplaints. The  Agency and
Department recognizé the need to evaluate patterns of practice and conduet
and (o identify potentiaily dangerous health care practitioners. In this regard,
the Agency shall use all of its skill; talents and available resources to
identify, consolidate and prosecute multiple complaints, claims and reporis

. related to the sune health care practitioner when apprapriate and when such

*“éan be accomplished without unduc delay.

 Depariment Tecognize the need for expeditious resolution of administrative

complaints filed ugainst Florida’s health care practitioners. A fair and
speedy process serves the interests of tho public and licensees, Toward that
end, the Agency shall use all of its skill, talents and available resources (o
have administrative complaints before the appropriale licensing board for

8

an

14

v PROSECUTION OF CASES. The Agency and the
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final agency action in less than one year from the filing of the administrative
complaint, Iu addition, in cases pending before (he Division of
Administrative Hearings, the agency will not agree 10 continuances or waive
statutory time periods upless doing so is in the best interests of the
Dcpartment and prosecution of the case, To facilitate prosecution, the
Prosecution Unit is delegated the Deparluent’s power to seleet and contract
with expert witnesses approvcd by the various MQA Boards, provided that
any expett witness contract in excess of $10,000 shall be subject to review
and prior approval of the Department’s General Counsel.

vii, CONSENT ORDERS_AND SEITLEMENTS. The
Secretary or his designee shall have the opportunity to approve or reject all
consent agrcements and stipulated settlements of pending administrative
complaints against health care practtioners prior to presentation to the
respective MQA board. The Prosecution Unit shall present the proposed
settlement to the General Counse]l of the Department or his designee for
review and presentation to the Secretary of the Deparlment or his designee.

viii. APPELLATE PROCEEDINGS. Attorneys within the

Prosecution Unit shall represent MQA. and the MQA Boards in all appeals

arising from actions prosecuted under or related to this Agreement. The

Department's General Counsel shall be provided a monthly status report of

i ' ~ all such appeals and shall have an opportunity to approve all appeals
; initiated by the Agency on behalf of the Department.

ix. COMPLAINTS AGATNST DOARD QR COUNCIL
MEMBERS. The Consumer Services Unit shall immediately notify the
General Counsels of the Department and the Ageney of any complaints filed

. against members of the MQA Boards or' Councils.

x. DUIIES OF DTPARTMENT CLERK.  The
""Departmenle, agency “clerk or deputy agency clerk shall index the final

ders and prepare the n-mnd for appea.l in all MQA cases

#

ki B e

iﬁﬁmpﬁéfeimcmauon procedures under chapter 455, Florida Statutes, for
disciplinary cases under this Agreement.

15
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, xii. RULE CHALLENGES. Should the Department desive to
challenge any MQA. Board rulc as provided in chapter 455, Florida Statutes,
the Department shall be responsible for conducting such challenge with
attorneys other than under this Agreement. The Agency is cncouraged to
bring rulemaking issues to ihe attention of the Department.

xiii. UNLIGENSED ACTIVITIES. The Department shall be
responsible for coordinating ull unlicensed activity abatement programs or
prosecutions relating to the unlicensed practice of a profession rogulated by
MQA. ‘The Agency shall continue to provide complaint analysis and
investigative services in cases involving allegations of unlicensed activity to

_the oxtent deemed necessary by the parties to this Agresment.  The

Department shall coordinate and prosecnte all unlicensed cases through its
Office of Unlicensed Activity.

xiv. EXAMINATION CHALTENGES, The Department's
General Counsel's Office shall be solely responsible for providing legal
services for MQA examination challenges.

5. DELECATION OF AUTHORITY. The Department - hereby
delegates (v the Agency all of the Departnent's authority required 1o carry
out the Agency’s responsibilities under this Agreement. Specifically, but

-without limitation, the Department delegates to the Agency the authority to

sxectte administrative complaints, closing orders, cease and desist orders,

‘and orders to produce records. This authority shall not be further delegated

by the Agency without the written consent of the Department. This
delegation does not relinquish or otherwise limit the Department’s ability or
authority to exercise such powers.

Sisible for implementing the disciplinary policies established by the
s MQA Bourds and the Department. The Agency shall seck the
advice and confer with the Department and MQA Boards on all questions of

discipiinary policy or mterpretation. The Depurtment and MQA. Boards

 shall promptly advise the Agency of any changes in disciplinary policy or

inlerpretation, which may affect the administration of this Agreement.

6. SIYLE_OF CASES, PLE S & PROCESS. The partics
agree that the Agency, in performming under this Agreement, is acting on
behalf of the Department, Therefore, the parlies agree that, to the extent

EES

8

16
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necessary to avoid confusion, the style of all cases, pleadings, orders,
subpoenas or other decumenls used in the regulation of the professions
under this Agreement shall reflect that the Agency is acting on behalf of the
Department, In addition, to the exicnt necessary, notices of substitutions of
parties shall be filed in pending actions in which MQA is a party.

7. PERSONNEL.

a.  Staff. All Agency personncl in the Consumer Services Unit,
Investigative Scrvices Unit, Prosecution Uit (collectively "Ageney Staff")
are listed by position and classification in the organizational charts attached
hercto as Attachment "3", Composite Attachment “q”, and Compuosite
Attachment “57. All listed staff shall be dedicated solely to the performance
of this Agreement. Changes in the numbers or classifications of these
positions shall be coordinated with the Department prior to such changes and
in no event shall changes be made that would negatively impact the ability
of the Agency to perform under this Agrcement of have the effect of
iucreasing the amount due to the Agency Leyond the amount appropriated by
the legislature for Contractnal Services unless the parties expressly agree to
such changes and agree to seek wdditional appropriations. Should any of
these designated positions become vacant the Agency shall use its best
efforts to fill the posilion(s) expeditiously.

b Designated Infrastructure Positions. The Infrastructure
Positions mentioned in paragraph 2b above include, but are not limited to,
the positions listed on Attachment “6” hereof. The positions listed on
Aftachment “6” were part of the original transfer of MQA. to the Agency and
shonld be included with Agency Staff if pecsonnel related to consumer
complaints, investigative and prosecutorial gervices are subsequently
transferred to the D;partmenl, :

e.  Travel  All travel on behalf of MQA, the MQA Boards, or
in the performance of this Agreement must comply with Department travel

‘policies, and, with the exccption of in-state travel directly related to

teetings of the MQA. Buwids and their rcspective papels and cumunittees,
hearings and proceedings, depositivns and witness interviews, and meetings
with experts related to the Contractual Services, maust be pre-approved by
MOA.

17
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8.  ACCESS TO RECORDS. CONFIDENTIALITY. The Agency,

while acting on behalt of the Department under this Agreement, and the

Lcpartment, shall have access to all records, documents and information
required for performance or generated under this Agreement, and both agree

. to protect from disclosure any document, record, or information that is

exempt from public records disclusure, or that is othcrwise confidential
under chapter 455, Florida Statutes, any of the MQA Board practice acts, or
other applicable law.

0. DATA MANAGEMENT SYSTEM. Petformance under this

Agreement requires that the Agency use the Department’s three computer

data maunagement systoms: The Professional Regulation Administration
Enforcement System (PRAES), the Breakthrough to Exceptional Services
and Technology (BEST) and the Cuse Management Systermn (CMS), The
Department shall own all imaged documents or automated information.
However, the Agency shall have complete access to all systems in order to
comply with its responsibilities under this Agreement. The Department and
the Agency shall maintain the confidentiality of information and fata on
such system or systems. The Agency shall abtain necessary training from
the Departmen! (and the Department will make sufficient training available
to the Agency) to perform its data input and extraction services. Because of

- the critical role of the three systems to the Agency’s performance under this

Agi'eéméﬁﬁ,_‘“fﬁéfﬁépﬁ?tlﬁéﬁf and thc Agency shall use best efforts to identify
any 'pmblcfhs or deficiencies in the data management system and agsist in
efforls o improve the data management sysiem., Any problems or

‘deficiencies shall be presented promptly to MQA in writing. MQA. shall
~ likewise address the problem or deficiency promptly. The Department and
« Agency shall each jprovide computer assistance to its own personnel unless

agreed to subsequently in wntmg brtween the Director of the Agency and

10. JOLICY AND QUALITY IMPROVEMENT: AND
ASSURANCE. The Dcpartment and Agency awree that continued
improvement of Medical Quality Assurance complaint, investigative, and
prosecutorial services is 2 commun goal. DNoth partics recognize that the
Florida Lepislature has mandated that investigations be completed
expeditiously and indicated that disciplinary proceedings should be
completed expeditiously, Both parties shall cooperate in addressing needed
budget umendments, legislation, and policy- development to meet these
challenges and achieve their common goal of continued improvement and

v

10
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adherence to statutory directives, To this end, and in order to assure
consistent policy and efforts:

x. A joint MQA quality improvement and assucance committec of
the Department and Agency is hereby crcated, The Secretary and the
Director shall be members of the committes and shall cach appoint 6
additional meinbers to the committee for a total of 14 members. The
sommittee shall meet at least quarterly to assess the perfonmance of services
under this Agrecment. The commitiee shall make recommendations to
improve the disciplinary case process whenever necessary.

i. The Joint Committee shall track dala necessary to

monitor the performance under this Agreement.

‘Bascd upon the data pathered and reviewed, the Joint
Committee shall establish performance standards and
goals cxpected under this Agreement.

iiii. The parties shall work together to implement the

recommendations and meet the standards and goals
estabhshed by the Joint Commlttee

b, All written policies, procedures, suggested innovations and

- improvements relating to the Contractual Services shall be communicated to
, the Department through the Yoint C‘ommlﬁee and the Dlrector of MQA

preparation tor any budget amendment or Leglbldhve

‘Budget chucat related to regulution of the M(QQA Boards, the Contractual
Servxces or A enc}; btaff Shall be coordmated w1th lhe Dncctnr ot MQA

d Al 1eglslat1ve propusals bﬂl analyqes lobbymg efforts or
comments and position statcments that relate to or affect the staff designated
under this Agreement or the Contractual Services or regulation of the
professions under MQA shall be coordinated between the legislative
planning offices of the Department and the Agency. '

11. PUBLIC INFORMATION, The Department’s public information
office shall have the lead for all press releases and public relations

s
.

"
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communications regarding the activities of MQA, the MQA. Boards, and the
DNepartment’s statutory obligations and initiatives. Such press releases and
communications regarding the Contractual Services nnder this Agrcement
shall be coordinated between the Departments and Agency’s
communications offices. All MQA Board newsletters shall be produced and
distributed by the Department. The Agency shall provide information and
assist the Department as requested by the Department.

12, SCELL us.

a. Availability of Funds. If this Agreement, any rencwal
hercof, or any term, performance or payment hereunder, extends beyond the
fiscal year beginning July 1, 1999, it is agreed that tho performance and
payment under this Agreement are contingent upon au annual appropriation
by the Legislature, in accordance with Yection 287.0582, Florida Stalutes.

b. Documentation. The Agency shall maintain a {ile, available
for inspection by the Department or its designee, containing documentation
of all costs incurred in conncetion with this Agreement. The file shall be
maintained for a minimum perind of three (3) years after completion of the
Cuniractual Services,

¢.  Public Records. The Agency agrees to comply with
the requuements of scetion 119.07, Florida Statutes, to make available for
inspection and copying any public record made or received in conjunction
with this Agrecment, and to protect from disclosure any documents or other
records exempt [rom the requirements of that section.

d  Availability of Work Product. All  finished or unfinished
documents and oiher waork produets prepared by or for MQA, the MQA
Boards, or the Department undey this Agreernent shall be made available to
and for the exclusive use of those éntities after the termination of this

Agreement,

e Captions. The captions and headings containcd in this
Agreement are for the convenience of the parties only und do not in any way
modify, amplify, or give additional notice of the provisions hereof.

12
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¥  Contract Munagers.  The contract managers are:

For the Department Gloria Henderson, MQA Directar’s Office, Northwood
Center, Tallahasaee, Florida. Telephone number (850) 488-7176.

For the Agency: Lamy McPherson, Chief Medical Attorney, 1580 Waldo
Palmer Lane, Tallahassee, Florida 32308. Telcphone number (850) 488-
4478.

‘The primary communications betwewn the parties regarding the performance
or payment under this Agrecment shall be through ilic contract managers.
However, the parties shall encourage communication between the desigoated
staff, the MQA Boards, MQA and their respective Gencral Counsels,
communication personnel, legislative planningoffices, and Lhe: Department’s
Secretary and the Agency’s Director in carrying out the provisions of this
Agreement. )

g.  Entire Agreement. This Agreement represents the-entire
Agreement between the partics regarding the subject matter hercof and
supersedes all previous communications or understandings belween the
parties on this subjcet, whether written or oral. Any changes to the terms or

" requirements of this Agreement shall be valid only when in writing and
signed by both parties. '

. EN 1bRED INTO AND AGRLLD betwoen the parties hereto by their
“un ersi gncd authoritics, effectwe the {ST day of' TLY, 1999,

R

Stale of Florida,
Departmeni of Health - ) galth/Care

o o) (en by,

Robert G, groOks M.D. d o
Secretary Director

21
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STATE OF FLORIDA
OIVISION OF ADMINISTRATIVE HEARINGS

DEPARTMENT OF HEALTH,
BOARD OF MEDICINE,

Potltiuner, o e S e .. . S
Casa No.: 1996-07717 ,

WK,
LIONEL RESNICK, M.D.,

Rezpondant.

RESPONDENT'S INTERAOBATORIES TO PETITIONER

Respondent, LIONEL RESNICK, M.D.. by and tnrough undarsignad coungel,

and pursuent to Kule 1.340, Florida Rulas of Clvii Procedura, propounds the

following Interrogatorivs to Petitioner. DEFARTMENT OF REALTH, BOARD OF

M!:DIC.!NE, conslsung of twenty four Quastlons. tu be answared by wrlting and

e

undar oath Wlthln tha nma nnd in tha manner prascrlhaﬂ by sald rulcs of clvil

procedura
Please Insert vour answers ln lhu spate pmwded followlng aach

Interrogatorv. It additional space Is nesdad, $o indicate In the space pruvldnd and

prepare your enswer on 8 sepnm!u papar ahd atmch.

ng yaur answer to tho follc)wmg mtarrogatorlns, plaasa rnake

e S iy s s

such lnqulry af y ur agants SQI'VBT“-J' employees, andlor atmrnays as will enable

you to maku full and completc answers to the followmg lmarrogatorles ln ‘

g_cck rda»nca with the Florlde Hules or ¢
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PNHLAND IRl '
CEBRTIFICATE OF SERVICE

| HEREBY CERTIFY, that a true and correct copy of tha faragoing wes
forwarded by tecsimile this 28th day of February, 2000 to Britt L. Thomas, Eeq.,
Dopartment Of Haalth, Board Of Medicine at (BE0) 48B8-7723, end to The

Honorable Paticla H, Malono, Adminlstrativa Judge at {B50) 871-8847.

LAW QFFICES OF
POMERANZ & LANDSMAN
12955 Blecayne Boulevard
Sulté 202

North Mlami, Florlda 33181
{305) 821.5058

Ry, % T T
% Pomsranz, Esqulrea

: wi% 3
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1.

 AHCA

INTERROGATORIES

Please state the name, address, telephoneé number, birth date and social
recurity number, of each person answering or assisting in answering these

interrogaluics.

List the names, business addresses and telephone number of any individual
who investigated or assisted in investipating RESPFONDENT with regard to
the allegations as set forth In the Administrative Complalnt,

*List all documents and Iepum reviewed, gmcralcdandrchcd on with regard
1o mny facet of the jnvestigation and the date(s) reviewed and or generated,

24

P.24

i
T T -

T A g



Received Event (Event Succeeded)

Date: 4/6/00 Time: 4:10 PM
Pages: 35 L .. Duration: 7 min 34 sec
Speed: 14400 bps W Retries: 0y
APR-B6-2088 16:17 AHcA P.25
POMLAND TAR TR v -

5.

Provide the time period of the underlying facts to this case, when the
Raspondent held the position Chief of the Mt. §inal Retrovirology Lab.

Explain in deteil, the difference, if any, In the underlying facts of this casc, as
_upposed to the onderlying facts of case number 94-17844 that also involved the

SANG pnrtlcs

Provide a dcmlod ]Ob descnphon of the posmon of Chiefl of Mt. Smal

Rctrovnrology Lab at the time relevant to the underlying facts of this case, Re

ccrr.am o st forth exacily which documents, If any, being relied upon to

25
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1. Explain in detail, whather it was neceasary and/or a requirement thal the
position of Chief of the Mt. Sinai Retrovirology Lab required the person to be
a practicing physlclan, for example could the person have heea'a Chemist, a
Phanacist, a Nurse, an accountant, a school teacher, etc. Be certain 1o sot
furth the educationnl requirements, 1f any that wera required of the Chief of
the Mt. Sinai Retrovirology Lab at ajl Gmes relevant to the underlying facts of
this case (and set forth by date, the relevant tima perlod).

R . - —— et e T

3. Explain in detall, the basis of how Respondent’s work in the position of Chief
of the Mt, Sinai Retrovirology Lab, at al] times celevant to the underlying
fucts of this matter, involvedl the practice of medicine by Respondent.

(R

I U

9. Explain in detail, the basis uf how Respondent's work s the position of Chief
o of the Mt. Sinal Retrovirology Lub, at all times relevant to the underlying
~__ facts of this matter, involved the abilily.to practice mediclne of Respondent.

an

26
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10.  List those presently on the Florida Board of Medicine and those who were on
the Florida Board of Medicine in Junnary 1996,

11, Explain how those who make up the Probable Cause Pancl for the Board of
Medicing are related, if at all, 10 those un the Florida Board of Medicine,

12, List who was on the Probable Cause Panel for the Board Of Medicine when it
met on January 10, 1996 to consider the facts lavolved in Case No.: 94-

B o

27
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14.

15

AHEA
TEL MOU. e

. Medicing, that met on
Pxolain why the Probable Causc Panel for the Board OF A :
:;fﬁ;:’r; w,y 1996 did not find Dr. Resnick to be & danger and thus prevent him

from continulng to practice medicine.

| Probabl edicine, that met on
Txplaln why the Probable Cause Pancl for the Board of M , that fie
Y m'f:uu:y 1(:),y 1996 pravided a mere letter of guidance to Dy, Resnick for him to
utilize In his continued practice of medicine. .

Sex forth whether or not Dir. Resnick had 2 practice of medicine sepatate and
“apart from his work as Chicf of the Mt. Sinai Retrovirology Y.ab, and if s0,
please set forth the location of such practice of medlcm_e, the name of the
“‘practica and any vther information the Board Of Medicine has regarding such

practice.

28
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16.

17.

" practice of medicine during L

©“alegedly entered pursuant to number 11 of the Administrative Complaint,

set forth whether or not Dr, Resnick cantinued to practice medicine for at
Ieast five years following the underlying facts and at least three ycars after the
letter uf guidance issued In response to the facts of case number 94-17844.
Plense set forlh whether the Board Of Medicine was aware of Dr. Resnick’s
racticc of 1 hat time period, how it was uwarc of it, and
whether during that tne period the Board of Medicine ever wamnced the public,
something 1o the effect that an “emergency” sluation existed, whergin Dr.
Resnick was 3 danger ta the public? Or wamed the public something to the
effect thar the conduct of Dr, Kesnick in bis role as Chief of the Mt. Sinai
Rettovirology Lab in the first part of the 1990's, dircetly related to his ability
wo practice medicine and/or to his pracice of medicine, at any time ptlor to

Sepiemher, 1999,

Set forth any information the Petitioner bas, If any, regatding the alleged "plea

“ggresment” mentioned In numbers 11 and 12 of the Administrattve Complaint
* and explain how it relates and/or discusses Respondent’s practice of medicine.

orth and explain a information the Petitioner has, if any, regarding what
tbemtggiLefl §§a.}g&j}g[qmey for the Southern District of Florida (as set forth In
“number 12 of the Administrative Complaint) stated about Dr, Resnick's
practice and ab)lty to practice medicine at the time a Finul Judgment was

29
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19,

20.

21

’ i i i iti has, if any, regarding
Jain any information the. Fohitioncr has, f ng
Se;l it.l?xrct: tagdcgﬁgt j:\ thcycase get forth in number 11_ of the éfimlms;r?::::
go ¢ taint, allowed Respondent to conlinug to practice rpedmne an volvea. .
h:tﬁer {he court considered whether or flot the underlying lasues in
I\:eSpondenr‘s practice and/of ability to practics mad:cmg:.

¢ furth what information, if any, was presented by Mt. Sinai to

Explain and & ge nonther identified in number 11 of the

the court set forth in the ca
Admintsirative Complaint,

' indivlduals
sness addresses and telephone numbers of all in
Eﬁé n}.\e/’ia'? Te;s;rguti;nt;h investigation, hava dstermined that Respondeuted .
ed Section 458.331(1)(c), Florida Statutes and that the crime alivgedly

:::::nitted directly relates to the practice of medicine or to the ability 10

' practice medicine, and the basis for thgir determinations,

30




Received Event (Event Succeeded)

Date: 4/6/00 — -
Pages: ' 35 ime: 4:10 PM
Speed:™  * 14400 bps U . « o gutra}tion: 7Ami{1 34 sec
b4 etries: C '
— vl
APR-B5-20BA 16:18 aHCA
PUMLAND tel ™. P.31

22, List all documents, Teports or other material which support the allegation thet
Respondant violatad Section 4%58.331(1)c), Florida Statutes and thet the
crima ellugedly committad diractly rolatas 10 tha practice of mediciny ur to
the ability to practice madicine, and tha hasis for thelr determinations. -

23.  List any and all other documsnts, evidenca, exhibity, recordings, of any
kirud or naturs, that Petitioner has in ite possession, custody OF contrnd
with rogard to tha investigotion and prosucution of RESPONDENT.

24, Do ynu intend ta call any expart witnessea at'the trial in this case? ¥f
“ ko, state 8¢ to sach such witness, the name, business address and
jephona number of the witnose, the withess’s qualifigations as an
ért, the subjact matter upon which the witnpse 18 expactad 1o
tastiy, tha substanca of the facls angd opinlons 1o which thes witness
‘1o expacted to tostify, Bnd b summery of the grounds for each opinion.

-

AFFIANT

31
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STATE OF FLORIDA )
) 55
COUNTY OF )

lly appearsd

BEFORE ME, the undersigned authority, persona

. well known to me to be or having produced N

as identification, who, after being first duly swc?m und:rtm:.. "

trup and corract to

hat the foregoing Answars to Interrogatories are

g:sp: ief's and s:::v:ledga and tl'?at has read the foregoing Answers to Interrogatories

and knows the contents theraal.

SUBSCRIBED AND SWORN before me this day of : ,

2000,

NOTARY PUBLIC

My Commisslon Explras:

32
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1
:
TATE OF FLORIDA )
i } S5
!courm' OF )
: BEFORE ME, the undersigned suthority, personally appeared
. - ; well known to me 1o bs or having produced

as Idantification, who, after being first duly sworn under oath,
;daposes and says that the foregoing Answers to Interrogstorles are true and correct to .the
best of knowiedge and that has read the toregoing Answers to Interrogatoriss

‘and knows tha contents theraof,

SUBSCRIBED AND SWORN before me this day of 2 s

R000.

NOTARY PUBLIC

My Commission Expires: .

o
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: | STATE OF FLORIDA
' DEPARTMENT OF HEALTH

CASE NO.: 1986-07717

. FLORIDA BAR NO.: 0622508
DEPARTMENT OF HEALTH,

Petitioner,

V. c
'© ' LIONEL RESNICK, M.D,,
Respondent.

NOTICE OF TAKING DEPOSITION

TO: Bntf L. Thomas, Esq
Departmént of Healih
Bosird Qf Medncme

' PLEASE TAKE NOTICE that on Friday, April 14th, 2000, at 10:00 a.m.. at the
! ~ Law Offices of Pommeranz & Landsman, 12955 Biscayne Boulevard, Suite 202,

&
&

North Miami, Fldridzi 331 81, the law offices of Pomeranz & Landsman, will take the -
~ deposition of the corporate represanmt:ve of Department of Health with the most

knowledga of the matters‘_ nd j " ralsed m the subject case, upon oral

- exammatton before a notary publrc or off cer authonzed by Iaw to take deposmons in

e ora exammauons wnll contmue from day fo day uniil completed. These

o “deposmons#are belng taken for the purpose of dlscovery, for use at Tnal or for such

other purposes as are permrtted under the applicable Statutes or the Rules of the
Court. .
1 HEREBY CERTIFY, that a true and comrect copy of the faregoing Notice of

34
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ETaIéing Deﬁos'rtion was sent by facsimile transmission at (850)488-7723 to the above- -

hamed addressee on the day of April, 2000,

POMERANZ & LANDSMAN
12955 Biscayne Boulevard
Suite 202

North Miami, FL. 33181

(305) 891-5858

psetin_ Lo

‘ (Mafk L. Pemeranz, Esq% |

cc:  H-Allen Bengwitz Court Reporters via facsimile ~

. ‘ By:

P L T

TATRL P.23
TOTAL P.35
35
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