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§§768.76 FS | COLLATERAL SOURCES OF INDEMNITY 

(1) In any action to which this part applies in which 

liability is admitted or is determined by the trier of fact 

and in which damages are awarded to compensate the claimant 

for losses sustained, the court shall reduce the amount of 

such award by the total of all amounts which have been paid 

for the benefit of the claimant, or which are otherwise 

available to the claimant, from all collateral sources; 

however, there shall be no reduction for collateral sources 

for which a subrogation or reimbursement right exists. Such 

reduction shall be offset to the extent of any amount which 

has been paid, contributed, or forfeited by, or on behalf of, 

the claimant or members of the claimant’s immediate family to 

secure her or his right to any collateral source benefit which 

the claimant is receiving as a result of her or his injury. 

(2) For purposes of this section: 

(a) “Collateral sources” means any payments made to the 

claimant, or made on the claimant’s behalf, by or 

pursuant to: 

1. The United States Social Security Act, except 

Title XVIII and Title XIX; any federal, state, or 

local income disability act; or any other public 

programs providing medical expenses, disability 

payments, or other similar benefits, except those 

prohibited by federal law and those expressly 

excluded by law as collateral sources. 

2. Any health, sickness, or income disability 

insurance; automobile accident insurance that 

provides health benefits or income disability 

coverage; and any other similar insurance benefits, 

except life insurance benefits available to the 

claimant, whether purchased by her or him or 

provided by others. 

3. Any contract or agreement of any group, 

organization, partnership, or corporation to 

provide, pay for, or reimburse the costs of 

hospital, medical, dental, or other health care 

services. 
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4. Any contractual or voluntary wage continuation 

plan provided by employers or by any other system 

intended to provide wages during a period of 

disability. 

(b) Notwithstanding any other provision of this section, 

benefits received under Medicare, or any other federal 

program providing for a Federal Government lien on or 

right of reimbursement from the plaintiff’s recovery, 

the Workers’ Compensation Law, the Medicaid program of 

Title XIX of the Social Security Act or from any medical 

services program administered by the Department of 

Health shall not be considered a collateral source. 

(3) In the event that the fees for legal services provided to 

the claimant are based on a percentage of the amount of money 

awarded to the claimant, such percentage shall be based on 

the net amount of the award as reduced by the amounts of 

collateral sources and as increased by insurance premiums 

paid. 

(4) A provider of collateral sources that has a right of 

subrogation or reimbursement that has complied with this 

section shall have a right of reimbursement from a claimant 

to whom it has provided collateral sources if such claimant 

has recovered all or part of such collateral sources from a 

tortfeasor. Such provider’s right of reimbursement shall be 

limited to the actual amount of collateral sources recovered 

by the claimant from a tortfeasor, minus its pro rata share 

of costs and attorney’s fees incurred by the claimant in 

recovering such collateral sources from the tortfeasor. In 

determining the provider’s pro rata share of those costs and 

attorney’s fees, the provider shall have deducted from its 

recovery a percentage amount equal to the percentage of the 

judgment or settlement which is for costs and attorney’s fees. 
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(5) Any disputes between the claimant and the provider as to 

the actual amount of collateral sources recovered by the 

claimant from a tortfeasor shall be subject to determination 

by a court of competent jurisdiction. In determining the 

actual amount of collateral sources recovered, the court 

shall give consideration to any offset in the amount of 

settlement or judgment for any comparative negligence of the 

claimant, limitations in the amount of liability insurance 

coverage available to the tortfeasor, or any other mitigating 

factors which the court deems equitable and appropriate under 

the circumstances. 

(6) A claimant shall send the provider of any collateral 

sources, by certified or registered mail, notification of 

claimant’s intent to claim damages from the tortfeasor. If 

the claimant has filed suit against the tortfeasor at the 

time such notice is sent, a copy of the complaint against the 

tortfeasor should be sent along with such notice. Such notice 

must include a statement that the provider of collateral 

sources will waive any right to subrogation or reimbursement 

unless it provides the claimant or claimant’s attorney a 

statement asserting payment of benefits and right of 

subrogation or reimbursement within 30 days following receipt 

of the claimant’s notification to the collateral sources 

provider. 

(7) Within 30 days after receipt of the claimant’s 

notification of intent to claim damages from the tortfeasor, 

the provider of collateral sources must provide the claimant 

or claimant’s attorney a statement asserting its payment of 

collateral sources benefits and right of subrogation or 

reimbursement. Failure of the provider of collateral sources 

to provide such statement to the claimant or claimant’s 

attorney within the 30-day period shall result in waiver of 

any claim to subrogation or reimbursement by the provider 

with respect to any such collateral sources. No right of 

subrogation or reimbursement shall exist for a provider of 

collateral sources that has waived its right of subrogation 

or reimbursement pursuant to this subsection. 
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(8) Reimbursement of a collateral sources provider pursuant 

to this section shall satisfy such collateral sources 

provider’s right of subrogation or reimbursement. The 

provider shall have no right of subrogation or reimbursement 

for collateral sources payments made after the date of waiver, 

settlement, or judgment. 

(9) A collateral source provider claiming a right of 

subrogation or reimbursement under this section shall 

cooperate with the claimant by producing such information as 

is reasonably necessary for the claimant to prove the nature 

and extent of the value of the collateral sources provided. 

The failure of the collateral source provider to cooperate 

may be taken into account by the court in determining the 

right to or the amount of the reimbursement asserted. 

 

History - (s. 55, ch. 86-160; s. 1, ch. 93-245; s. 1173, ch. 97-102; s. 290, ch. 99-8.) 
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