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6.05 | DEPOSITIONS (FEDERAL RULES OF CIVIL PROCEDURE 27-32)

After commencement of a civil action, a deposition may be taken of
any witness, whether or not a party. The witness, called the
deponent, is examined under oath by the discovering party; adverse
parties may cross-examine the deponent. A question and answer
format is used, and the testimony is recorded by a court reporter.
While the Rule allows for some other recording methods, e.g. tape
recording, a court reporter is the usual means unless the parties
agree to, or the Court orders, some other method. The party that
requests the deposition be taken is responsible for having a court
reporter present and bearing that expense, which may be very
costly. Parties should discuss the costs of providing copies of
the transcript of the deposition prior to scheduling the
deposition. The deposition may also be taken by written question,
as indicated above, rather than by oral deposition. This process
is much less costly. The costs of depositions and any other
discovery are not provided for by in forma pauperis status.

The discovering party initiates the process by notifying the other
parties by mail of the time and place of taking the deposition and
of the name and address of the deponent. (Where information is
sought from an organization, such as a corporation, and the
discovering party does not know what person in the organization
has the desired information, the organization may be named as the
deponent and the matter on which examination is sought must be set
forth in the Notice of Deposition. The organization then designates
the person to testify on that subject.) The deponent (witness), if
a nonparty, must be subpoenaed to compel his attendance. See
subpoena topic at the end of this section. This may require taking
the deposition at a place other than where the action is pending.
Subpoena forms are available in the Clerk's office and must be
requested in writing by pro se litigants.

The deposition is taken before one authorized to administer oaths,
generally the court reporter. But that officer is not a judge and
has no power to rule on objections that arise during the course of
taking the deposition. Some objections simply raise questions of
admissibility at trial. As to those, the objection can be stated
orally, the answer given and resolution deferred until the
deposition is offered in evidence at trial. Other objections may
require judicial intervention before the deposition can proceed
further. Objections as to the form of the question, e.g., leading,
confusing, argumentative, must be made at the time of the question
or the objection will be waived.
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After the discovery period has ended, depositions may be taken
only pursuant to court order or with the consent of all other
parties. The Court will allow post-discovery depositions to be
taken 1if the purpose of the deposition 1is to perpetuate the
testimony of a witness who will not be and/or cannot be made to
appear at trial.

Please note that under Federal Rules of Civil Procedure 30 (a) (2) (A)
and 31 (a) (2) (A), depositions are limited to seven hours each and
ten depositions per side (not per party), unless the Court grants
permission otherwise.

A deposition is used at trial to contradict or impeach testimony
of the deponent given as a witness, or when the deponent is not
available to testify as a witness at trial. A party may use the
deposition of an adverse party at any time for any purpose.

As discussed above, the costs of depositions must be paid by the
party that requests them. The costs of this and any other discovery
are not provided for by in forma pauperis status. The granting of
in forma pauperis status only allows a litigant to proceed without
prepayment of filing fees and for service of the Summons and
Complaint without charge by the U.S. Marshal’s Service. All other
costs are the responsibility of the litigant. Upon winning the
case, it 1is possible that the costs of litigation may be awarded
to the winner, but this does not happen in every case.

(US District Court, New York, Western District // Buffalo, NY 14202
Pro Se Litigation Guidelines)
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