
TBD | 6 PJI 2.1 - USCA03 | 3/1/2018 

www.TeXIItBookDiscrimination.com | Get Booked Up on Justice | 1 of 3 

6 PJI 2.1 | SECTION 1981 | RACE 

You must determine whether the discrimination, if any, was based 

on race, as it is only racial discrimination that is prohibited by 

this statute under which [plaintiff] seeks relief. The parties 

dispute whether [plaintiff] is a member of a “race” entitled to 

the protections of the statute. You are instructed that the statute 

is intended to protect from discrimination identifiable classes of 

persons who are subjected to intentional discrimination because of 

their ancestry or ethnic characteristics. Such discrimination is 

racial discrimination that Congress intended to forbid, even if it 

would not be classified as racial in terms of modern usage or 

scientific theory. 

COMMENT 

42 U.S.C. § 1981 prohibits racial discrimination. In St. Francis 

College v. Al-Khazraji, 481 U.S. 604, 609-10 (1987), the Court 

considered whether a person of Arab descent was entitled to the 

protections of Section 1981. Defendants argued that the plaintiff 

was a Caucasian as that term is commonly understood in modern 

usage. But the Court found that the question of race had to be 

determined by reference to a different time period, i.e., the 19th 

Century, when Section 1981 was enacted. “Plainly, all those who 

might be deemed Caucasian today were not thought to be of the same 

race at the time § 1981 became law.” Id. The Court elaborated on 

the proper inquiry as follows: 

In the middle years of the 19th century, dictionaries 

commonly referred to race as a "continued series of 

descendants from a parent who is called the stock," N. 

Webster, An American Dictionary of the English Language 

666 (New York 1830) (emphasis in original), "the lineage 

of a family," 2 N. Webster, A Dictionary of the English 

Language 411 (New Haven 1841), or "descendants of a 

common ancestor," J. Donald, Chambers' Etymological 

Dictionary of the English Language 415 (London 1871).... 

It was not until the 20th century that dictionaries began 

referring to the Caucasian, Mongolian, and Negro races, 

8 The Century Dictionary and Cyclopedia 4926 (1911), or 

to race as involving divisions of mankind based upon 

different physical characteristics. Webster's 

Collegiate Dictionary 794 (3d ed. 1916). Even so, modern 

dictionaries still include among the definitions of race 

"a family, tribe, people, or nation belonging to the 

same stock." Webster's Third New International 
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Dictionary 1870 (1971); Webster's Ninth New Collegiate 

Dictionary 969 (1986). 

Encyclopedias of the 19th century also described race in 

terms of ethnic groups, which is a narrower concept of 

race than petitioners urge. Encyclopedia Americana in 

1858, for example, referred to various races such as 

Finns, vol. 5, p. 123, gypsies, 6 id., at 123, Basques, 

1 id., at 602, and Hebrews, 6 id., at 209. The 1863 

version of the New American Cyclopaedia divided the 

Arabs into a number of subsidiary races, vol. 1, p. 739; 

represented the Hebrews as of the Semitic race, 9 id., 

at 27, and identified numerous other groups as 

constituting races, including Swedes, 15 id., at 216, 

Norwegians, 12 id., at 410, Germans, 8 id., at 200, 

Greeks, 8 id., at 438, Finns, 7 id., at 513, Italians, 

9 id., at 644-645 (referring to mixture of different 

races), Spanish, 14 id., at 804, Mongolians, 11 id., at 

651, Russians, 14 id., at 226, and the like. The Ninth 

edition of the Encyclopedia Britannica also referred to 

Arabs, vol. 2, p. 245 (1878), Jews, 13 id., at 685 

(1881), and other ethnic groups such as Germans, 10 id., 

at 473 (1879), Hungarians, 12 id., at 365 (1880), and 

Greeks, 11 id., at 83 (1880), as separate races. 

These dictionary and encyclopedic sources are somewhat 

diverse, but it is clear that they do not support the 

claim that for the purposes of § 1981, Arabs, Englishmen, 

Germans, and certain other ethnic groups are to be 

considered a single race. We would expect the 

legislative history of § 1981... to reflect this common 

understanding, which it surely does. The debates are 

replete with references to the Scandinavian races, Cong. 

Globe, 39th Cong., 1st Sess., 499 (1866) (remarks of 

Sen. Cowan), as well as the Chinese, id., at 523 (remarks 

of Sen. Davis), Latin, id., at 238 (remarks of Rep. 

Kasson during debate of home rule for the District of 

Columbia), Spanish, id., at 251 (remarks of Sen. Davis 

during debate of District of Columbia suffrage), and 

Anglo-Saxon races, id., at 542 (remarks of Rep. Dawson). 

Jews, ibid., Mexicans, see ibid. (remarks of Rep. 

Dawson), blacks, passim, and Mongolians, id., at 498 

(remarks of Sen. Cowan), were similarly categorized. 

Gypsies were referred to as a race. Ibid. (remarks of 

Sen. Cowan). Likewise, the Germans. ... 
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Based on the history of § 1981, we have little trouble 

in concluding that Congress intended to protect from 

discrimination identifiable classes of persons who are 

subjected to intentional discrimination solely because 

of their ancestry or ethnic characteristics. Such 

discrimination is racial discrimination that Congress 

intended § 1981 to forbid, whether or not it would be 

classified as racial in terms of modern scientific 

theory. The Court of Appeals was thus quite right in 

holding that § 1981, "at a minimum," reaches 

discrimination against an individual "because he or she 

is genetically part of an ethnically and 

physiognomically distinctive subgrouping of homo 

sapiens." It is clear from our holding, however, that a 

distinctive physiognomy is not essential to qualify for 

§ 1981 protection. If respondent on remand can prove 

that he was subjected to intentional discrimination 

based on the fact that he was born an Arab, rather than 

solely on the place or nation of his origin, or his 

religion, he will have made out a case under § 1981.  

Note that Section 1981 does not prohibit racial discrimination 

that is solely on the basis of location of birth (as distinct from 

ethnic or genetic characteristics). See Bennun v. Rutgers State 

Univ., 941 F.2d 154, 172 (3d Cir. 1991) ("Section 1981 does not 

mention national origin"); King v. Township of E. Lampeter, 17 F. 

Supp. 2d 394, 417 (E.D. Pa. 1998) (holding that disparate treatment 

on the basis of national origin was not within the scope of Section 

1981). While the line between race and national origin may in some 

cases be vague, it must be remembered that the Court in St. Francis 

College intended that the term “race” be applied broadly. Thus, in 

Schouten v. CSX Transp., Inc., 58 F. Supp. 2d 614, 617-18 (E.D. 

Pa. 1999), the court declared that “for purposes of Section 1981, 

race is to be interpreted broadly and may encompass ancestry or 

ethnic characteristics.” 

 

(Last Updated March 2018) 

http://www.textbookdiscrimination.com/

