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VOL 29 ISS 4 | 0 | INTRODUCTION 

THE JUDGE NEEDS A LAWYER 

Frank Q. Nebeker, Associate Judge, District of Columbia 

Court of Appeals* 

[I]t is a general principle of the highest importance to 

the proper administration of justice that a judicial 

officer, in exercising the authority vested in him, 

shall be free to act upon his own convictions, without 

apprehension of personal consequence to himself. 

Liability to answer to everyone who might feel himself 

aggrieved by the action of the judge would be 

inconsistent with the possession of this freedom and 

would destroy that independence without which no 

judiciary can be either respectable or useful.1 

Despite our longstanding commitment to the above principle, a 

present day judge, particularly a trial judge, encounters a new 

personal and financial risk. I do not mean the diminished 

purchasing power of judicial salaries which often fail to keep 

pace with inflation. I refer to a job hazard brought about by the 

litigation explosion and its handmaiden - the redress neurosis. 

Whatever a judge does in the courthouse, he runs a substantial 

risk of becoming embroiled in litigation where he is no longer the 

dispute-resolver, but rather, the object of the complaint. When 

this occurs, serious problems arise respecting the nature and 

source of legal representation for the judge. 

It has not been uncommon for judges to be the adversary when 

parties to a lawsuit have brought extraordinary writs from 

appellate courts concerning a ruling in their case pending before 

the judge.2 But increasingly, the judge is apt to be sued in 

separate private actions for damages or equitable relief.3 

Moreover, with the advent of judicial disability and tenure 

commissions, the judge may be called upon to respond to complaints 

before these disciplinary bodies.4 The purpose of this article is 

to expose and explore the scope of the ethical and practical 

dilemmas created for the judge by the necessity of obtaining legal 

representation due to this rapidly growing phenomenon of suits and 

complaints against judicial officers. 
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(Copyright © Catholic University Law Review. All rights reserved. Frank Q. Nebeker. Issue 4.) 

 

Footnotes 

* Judge Nebeker wishes to acknowledge the willing and able assistance of Mary Ellen Craig, Esq. 

and Cara Nebeker in the preparation of this article. 

1.Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 347 (1871). 

2.See generally Note, Mandamus as a Means of Federal Interlocutory Review, 38 OHIO ST. L.J. 

301 (1977); Comment, The Use of Extraordinary Writs for Interlocutory Appeals, 44 TENN. L. 

REV. 137 (1976). 

3.See notes 8-38 and accompanying text infra. See generally Feinman & Cohen, Suing Judges: 

History and Theory, 31 S.C.L. REV. 201 (1980); Note, Immunity of Federal and State Judges from 

Civil Suit – Time for a Qualified Immunity?, 27 CASE W. RES. L. REV. 727 (1977). 

4. See notes 39-53 and accompanying text infra. See generally Symposium - Judicial Discipline 

and Disability, 54 CH.-KENT L. REV. 1 (1977). 
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VOL 29 ISS 4 | I | SUITS AGAINST JUDGES AND THE IMMUNITY DOCTRINE 

It is often believed that judges are absolutely immune from damage 

actions under the principles established by the Supreme Court in 

Bradley v. Fisher.5 In Bradley the Court held that, when a judge 

performs "judicial acts," he cannot be held personally liable for 

such acts in a civil action.6 The Court recognized that exposure 

to personal liability would destroy judicial independence, the 

hallmark of the administration of justice.7 Yet, despite this long-

established precedent, there is no guarantee that claimants are 

not going to file suit for relief from alleged judicial wrongs. 

When a suit is filed, the judge must still defend the action and 

obtain counsel in order to apply the judicial immunity defense. 

One traditional mechanism through which the acts of trial judges 

have been subject to appellate scrutiny has been the writ of 

mandamus.8 This remedy is used to confine the judge to the proper 

exercise of discretion or to order its exercise where it has been 

withheld.9 In Kerr v. United States District Court for the Northern 

District of California,10 the government had sought a writ of 

mandamus from the United States Court of Appeals for the Ninth 

Circuit to vacate a district court order granting the plaintiffs 

discovery motion for the production of prison documents. In 

upholding the Ninth Circuit's denial of the writ, the Supreme Court 

reaffirmed the long-established policy that a "writ will issue 

only in extraordinary circumstances."11 The Court recognized that 

an important reason for limiting the use of mandamus is that such 

actions "have the unfortunate consequence of making the [district 

court] judge a litigant, obliged to obtain personal counsel or to 

leave his defense to one of the litigants [appearing] before him 

in the underlying case."12 One could reason that, in most instances, 

the petition for writ of mandamus is only nominally against the 

judge. Consequently, it is appropriate to leave the matter of 

representation in the appellate court to counsel for the parties 

in the trial proceedings. However, the Supreme Court in Kerr 

acknowledged the anomalies in this situation and recognized that 

the judge may in fact have a personal stake in the outcome and 

thus may require personal representation. Moreover, the judge may 

believe that counsel for the parties in the case will not capably 

advocate his interests.13 

Absolute judicial immunity is disappearing in favor of more limited 

immunity, depending on the nature of the judicial act involved.14 

Classes of allegations where immunity from suit may not exist 

include: acts evidencing a lack of good faith; acts of a criminal 
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nature;15 acts in the absence of authority or beyond jurisdiction;16 

and acts of an administrative or ministerial nature.17 Moreover, 

an increasing number of personal actions against judges are being 

brought under 42 U.S.C. § 1983 (1976),18 alleging denial of 

constitutionally protected rights under color of law. 

The extent of judicial immunity under section 1983 was recently 

explored in Stump v. Sparkman.19 This suit was brought against a 

state judge who had approved a parent's petition for sterilization 

of her "somewhat retarded" fifteen-year-old daughter. In reversing 

the Seventh Circuit's determination that the judge had not acted 

within his jurisdiction, the Supreme Court recognized that 

judicial immunity from damage suits is crucial to the survival of 

an independent judiciary. Thus, the Court established an immunity 

rule for judicial acts performed within the court's competence to 

act.20 In barring the recovery of damages, the Court reasoned that 

judges must be able to act without fear of personal consequences, 

including the expenses incident to a suit, in controversial 

cases.21 

The Court, in Stump, identified two factors to be considered in 

determining whether a judge's act is in fact "judicial." First, 

the nature of the act itself must be examined to see if it is a 

function normally performed by the judge. Second, the expectations 

of the parties should be scrutinized to determine whether they 

dealt with the judge in his official capacity.22 While this may be 

the legal rule, there will always be questions as to what 

constitutes "judicial acts" and what is within the court's 

competence to act. Thus, although the judge may ultimately prevail, 

doing so will be a long and expensive process requiring counsel 

every step of the way. 

While the doctrine of judicial immunity bars damage actions under 

section 1983, it does not necessarily preclude suits under section 

1983 for declaratory or injunctive relief.23 In one recent case, 

Consumers Union of the United States, Inc. v. ABA,24 suit was 

brought under section 1983 against the Virginia State Bar, the 

Supreme Court of Virginia, the court's chief justice, and several 

officials of the state bar association, seeking injunctive and 

declaratory relief respecting the publication of information 

concerning the practices and fees of attorneys. The three-judge 

court granted the relief sought and also awarded the plaintiffs 

attorney's fees under the Civil Rights Attorney's Fees Act of 

1976.25 
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In awarding attorney's fees, the trial court held that the Act was 

intended by Congress to abrogate judicial immunity respecting the 

awarding of such fees.26 Thus, the court ruled that, while the 

judges would not be personally liable, they would be liable in 

their official capacity,27 implying that the attorney fee award 

would actually be paid by the state.28 On appeal, the Supreme Court 

held the attorney fee award improper where it was based upon the 

failure of the Virginia court to exercise its rulemaking authority. 

However, an award against the Virginia court when acting in its 

"direct enforcement role" in disciplining, suspending, and 

disbarring attorneys was approved by the Court, thereby, implying 

official liability of judges in similar circumstances.29 

Suits against judges and challenges to the doctrine of judicial 

immunity arise in other contexts as well. For example, the Supreme 

Court recently denied certiorari in Rivera v. Cruz,30 a case in 

which an attorney alleged that the defendants, members of the 

Puerto Rico Supreme Court, could not participate in a hearing on 

his appeal. The trial court had summarily dismissed his complaint, 

which sought to void his suspension from practicing law, as not 

presenting a justiciable controversy. 

Another and relatively new risk of exposure to suit is presented 

by what might be called a "constitutional tort action," where the 

immunity defense appears open to question. For example, in Davis 

v. Passman,31 the plaintiff alleged that a congressman had violated 

the fifth amendment by dismissing her from his staff solely on the 

basis of her sex. Damages were sought in the form of backpay, and 

jurisdiction was predicated only on the existence of a general 

federal question under 28 U.S.C. § 1331(a) (1976).32 Although 

Congress has historically exempted itself from coverage under the 

various civil rights acts, the Supreme Court held that a right of 

action against the congressman existed under the fifth amendment33 

and that damages would be available if the plaintiff prevailed on 

the merits.34 

The Davis Court recognized that all government officers are bound 

to obey the Constitution but noted that some "special concerns" 

arise in a "suit against a Congressman for putatively 

unconstitutional actions taken in the course of his official 

conduct...."35 Consequently, it may be argued that Davis, when 

coupled with the Supreme Court's decision in Bivens v. Six Unknown 

Named Agents,36 establishes a "constitutional tort" equally 

applicable to the judiciary for violations of fourth and fifth 

amendment rights.37 The existence or extent of judicial immunity 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 10 of 106 

from such suits is yet to be litigated. However, it is not 

difficult to imagine that a judge may find himself required to 

respond to a suit alleging similar discrimination in hiring 

policies or staff administration.38 

 

(Copyright © Catholic University Law Review. All rights reserved. Frank Q. Nebeker. Issue 4.) 

 

Footnotes 

5.80 U.S. (13 Wall.) 335 (1871). In an earlier case, Randall v. Brigham, 74 U.S. (7 Wall.) 523 

(1868), the Court appeared to carve out an exception to the immunity doctrine "where the acts are 

palpably in excess of the jurisdiction of the judges, and are done maliciously or corruptly." Id at 

537. Any such exception was expressly rejected in Bradley. 80 U.S. (13 Wall.) at 350-51. 

6.Judicial immunity attaches only when the judge acts in a discretionary, rather than a ministerial, 

capacity. See Ex Parte Virginia, 100 U.S. 339, 348 (1879). Moreover, the judge must have subject 

matter jurisdiction over the action. The Court in Bradley distinguished acts in the absence of 

jurisdiction from acts in excess of jurisdiction as follows: 

Where there is clearly no jurisdiction over the subject-matter, any authority 

exercised is a usurped authority, and for the exercise of such authority, when the 

want of jurisdiction is known to the judge, no excuse is permissible. But where 

jurisdiction over the subject-matter is invested by law in the judge, or in the court 

which he holds, the manner and extent in which the jurisdiction shall be exercised 

are generally as much questions for his determination as any other questions 

involved in the case, although upon the correctness of his determination in these 

particulars the validity of his judgments may depend. 

80 U.S. (13 Wall.) at 351-52. See Stump v. Sparkman, 435 U.S. 349, 356-59 (1978). 

7. 80 U.S. (13 Wall.) at 348-49. See also Smith, An Independent Judiciary: The Colonial 

Background, 124 U. PA. L. REV. 1104 (1976). 

8. The All Writs Act, 28 U.S.C. § 1651(a) (1976), provides: "The Supreme Court and all courts 

established by Act of Congress may issue all writs necessary or appropriate in aid of their 

respective jurisdictions and agreeable to the usages and principles of law." See 16 C. WRIGHT, 

A. MILLER, E. COOPER & E. GRESSMAN, FEDERAL PRACTICE AND PROCEDURE: 

JURISDICTION §§ 3932-3936 (1977); Note, Supervisory and Advisory Writs Under the All Writs 

Act, 86 HARV. L. REV. 595 (1973). 

9. See, e.g., Will v. United States, 389 U.S. 90 (1967); Schlagenhauf v. Holder, 379 U.S. 104 

(1964); La Buy v. Howes Leather Co., 352 U.S. 249 (1957). 
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10. 426 U.S. 394 (1976). 

11. Id at 403. See Will v. Calvert Fire Ins. Co., 437 U.S. 655 (1978). 

12. 426 U.S. at 402. 

13. Under rule 21 of the Federal Rules of Appellate Procedure, all parties in the trial court, except 

for the petitioner, are deemed respondents for all purposes. As a further means of relieving the trial 

judge from responding, and in recognition that most petitions are denied, rule 21 also allows denial 

of the petition without an answer and provides for ordering an answer from the respondents if the 

appellate court is "otherwise" inclined. FED. R. App. P. 21. 

This is a partial answer to the trial judge's need for counsel but it does not solve the problem of the 

perceived less capable lawyer. Moreover, for the balance of the proceedings in the trial court, one 

party is in the unique position, for practical purposes, of having been the trial judge's lawyer. To 

the lay litigant, this surely appears suspect. The rule 21 provision of naming some parties as 

additional respondents does not remedy this seeming impropriety. 

14. See Stafford, An Overview of Judicial Immunity, STATE CT. J. 3, 5 (Summer 1977). See also 

Comment, An Intolerable Accommodation: A Fresh Look at the Immunity Doctrine, 27 AM. U.L. 

REV. 863 (1978). 

15. See, e.g., Gregory v. Thompson, 500 F.2d 59 (9th Cir. 1974). The court in Gregory held that 

"[t]he [judge's] decision to personally evict someone from a courtroom by the use of physical force 

is simply not an act of a judicial nature." Id at 64. Thus, the judge was not absolutely immune from 

a suit for assault and battery. See generally Alschuler, Courtroom Misconduct by Prosecutors and 

Trial Judges, 50 TEX. L. REV. 629 (1972). See also Strawbridge v. Bednarik, 460 F. Supp. 1171 

(E.D. Pa. 1978); Luttrell v. Douglas, 220 F. Supp. 279 (N.D. Ill. 1963). 

16. See, e.g., Zarcone v. Perry, 572 F.2d 521 (2d Cir. 1978). In Zarcone, the Second Circuit 

affirmed a district court's award of $80,000 in actual damages against a judge and a sheriff and 

$60,000 in punitive damages against the judge under 42 U.S.C. §§ 1983, 1988 (1976), because the 

judge had abused his official powers. See also Raitport v. Provident Nat'l Bank, 451 F. Supp. 522 

(E.D. Pa. 1978); O'Bryan v. Chandler, 356 F. Supp. 719 (W.D. Okla. 1973), af'd, 496 F.2d 403 

(10th Cir.), cert. denied, 419 U.S. 986 (1974); Wade v. Bethesda Hosp., 337 F. Supp. 671 (S.D. 

Ohio 1971); Rhodes v. Houston, 202 F. Supp. 624 (D. Neb.), af7'd, 309 F.2d 959 (8th Cir. 1962), 

cert. denied,383 U.S. 971 (1965). 

17. See, e.g., Lynch v. Johnson, 420 F.2d 818 (6th Cir. 1970). The Lynch court found the defense 

of judicial immunity inapplicable when the judge was presiding over a county fiscal court which 

was actually a county legislative and administrative body. See also Atcherson v. Siebenmann, 458 

F. Supp. 526 (S.D. Iowa 1978); Doe v. Lake County, Indiana, 399 F. Supp. 553 (N.D. Ind. 1975). 
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18. 42 U.S.C. § 1983 (1976) provides: 

Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State or Territory, subjects, or causes to be subjected, any citizen of 

the United States or other person within the jurisdiction thereof to the deprivation 

of any rights, privileges, or immunities secured by the Constitution and laws, shall 

be liable to the party injured in an action at law, suit in equity, or other proper 

proceeding for redress. 

See Castro, Innovations in the Defense of Official Immunity Under Section 1983,47 TENN. L. 

REV. 47 (1979); Developments in the Law - Section 1983 and Federalism, 90 HARV. L. REV. 

1133 (1977); Comment, Quasi-Judicial Immunity - Its Scope and Limitations in Section 1983 

Actions, 1976 DUKE L.J. 95; Note, Liability of Judicial Officers Under Section 1983, 79 YALE 

L.J. 322 (1969). 

19. 435 U.S. 349 (1978). See Rosenberg, Stump v. Sparkman: The Doctrine of Judicial Immunity, 

64 VA. L. REV. 833 (1978). 

20. 435 U.S. at 357 - 60. In an earlier case, Pierson v. Ray, 386 U.S. 547 (1967), the Supreme Court 

held that the common law principle of judicial immunity was not abrogated by the enactment of § 

1983, noting that errors made by a judge respecting the judicial process could be corrected on 

appeal. In reaffirming the immunity principle espoused in Bradley, the Court stated that imposing 

liability on judges under § 1983 would result in intimidation and prevent "principled and fearless 

decision-making." Id at 554. See generally Kates, Immunity of State Judges Under the Federal 

Civil Rights Acts: Pierson v. Ray Reconsidered, 65 Nw. U.L. REV. 615 (1970). 

21. 435 U.S. at 363-64. Although this was the articulated justification for the Court's decision, other 

considerations such as preservation of judicial dignity, judicial authority, and finality of judicial 

decisions have been suggested as underpinnings for judicial immunity. See Nagel, Judicial 

Immunity and Sovereignty, 6 HASTINGS CONST. L.Q. 237 (1978). See generally Note, Judicial 

Immunity and Judicial Misconduct.: A Proposal for Limited Liability, 20 ARIZ. L. REV. 549, 579-

88 (1978). 

22. 435 U.S. at 362. 

23. See Jacobson v. Schaefer, 441 F.2d 127, 130 (7th Cir. 1971). The question of whether the 

immunity principle extends to actions against judges for declaratory or injunctive relief has been 

the subject of considerable dispute. One line of cases holds that the doctrine of judicial immunity 

is not a bar to such relief. See, e.g., Mills v. Larson, 56 F.R.D. 634 (E.D. Pa. 1972); Stambler v. 

Dillon, 288 F. Supp. 646 (S.D.N.Y. 1968). Other courts, however, maintain that the immunity 

doctrine bars suits for injunctive or declaratory relief. See, e.g., Woolbridge v. Virginia, 453 F. 

Supp. 1333 (E.D. Va. 1978); Smallwood v. United States, 358 F. Supp. 398 (E.D. Mo.), aff'd,486 

F.2d 1407 (8th Cir. 1973); MacKay v. Nesbett, 385 F. Supp. 498 (D. Alaska 1968), affd, 412 F.2d 

846 (9th Cir.), cert. denied,396 U.S. 960 (1969). Except for official action in respect to bar 

discipline, the Supreme Court left this issue open in its recent decision in Supreme Court of Va. v. 

Consumers Union of the United States, 48 U.S.L.W. 4620, 4624 (June 2, 1980). 
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24. 470 F. Supp. 1055 (E.D. Va. 1979) (three-judge court), vacated and remanded, Supreme Court 

of Va. v. Consumers Union of the United States, Inc., 48 U.S.L.W. 4620 (June 2, 1980). 

25. 42 U.S.C. § 1988 (1976) provides in pertinent part: "In any action or proceeding to enforce a 

provision of Section... 1983... the Court, in its discretion, may allow the prevailing party, other 

than the United States, a reasonable attorney's fee as part of the costs." See Hutto v. Finney, 437 

U.S. 678 (1978). 

26. 470 F. Supp. at 1061. 

27. Id at 1059. 

28. See id at 1061. 

29. Supreme Court of Va. v. Consumers Union of the United States, Inc., 48 U.S.L.W. 4020, 4025 

(June 2, 1980). 

30. P.R. Sup. Ct. (Feb. 1, 1979) (summary at 48 U.S.L.W. 3134), cert. denied, 100 S. Ct. 143 (1979). 

31. 99 S. Ct. 2264 (1979). 

32. Id at 2269. 

33. Id at 2276. 

34. Id at 2278. See generally Note, "Damages or Nothing," The Efficacy of the Bivens Type Remedy, 

64 CORNELL L. REV. 667 (1979). 

35. 99 S.Ct. at 2277. 

36. 403 U.S. 388 (1971). In Bivens, the Court held that there was an implied right of action for 

damages against federal officials when fourth amendment rights are violated under color of law. 

Id at 397. 

37. The concept of a "constitutional tort" was reaffirmed in Butz v. Economou, 438 U.S. 478 (1978). 

Butz is also significant, however, for its holding that the function of the public official's office 

controls the nature of the immunity. Id at 508. 

38. See generally Davis v. Passman, 99 S. Ct. at 2279 (Burger, C.J., dissenting). 
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VOL 29 ISS 4 | II | JUDICIAL DISCIPLINARY COMMISSIONS 

There is currently an expanding effort to curb and discipline what 

is sometimes perceived as errant judicial behavior.39 This is no 

doubt the product of society's consuming quest to police all of 

its officers.40 Thus, judicial disciplinary commissions have become 

a popular vehicle for reviewing judicial behavior.41 

Nothing could more personally involve a judge than a challenge to 

judicial behavior before a judicial disciplinary body.42 Such a 

challenge is akin in gravity to a charge of malpractice or sixth 

amendment ineffectiveness of counsel.43 Few persons would consider 

entering such a risky arena without counsel, but many judges do 

so, mainly for financial reasons. Moreover, it is questionable 

whether an attorney general or the equivalent is the appropriate 

defender of a judge whose actions are being challenged by another 

arm of the state - a disciplinary commission.44 The judge's 

remaining tolerable choices are to retain private counsel or to 

impose on a professional acquaintance for an indulgence. Faced 

with such a choice, the judge may well be tempted to appear pro se 

rather than face the cost of private counsel or the embarrassment 

of imposing on a friend. 

Aside from inquiries into personal and private misconduct, there 

is the temptation in some quarters to subject decisions of trial 

judges to review by disciplinary bodies.45 While the line between 

bench misbehavior and trial error may be troublesome in a few 

cases, it is unthinkable that a judge should be called before a 

disciplinary body for asserted errors reviewable on appeal. 

Judicial disciplinary proceedings are not a substitute for or a 

corollary to an appeal, and bodies entrusted to conduct those 

proceedings must avoid being used in such a manner.46 Indeed, one 

could argue that judges have an obligation to preserve judicial 

independence by resisting, with the force of prohibitory process 

if necessary, any attempt by a disciplinary body to bring pressure 

to bear when it invades the appellate process or threatens judicial 

independence. By inference, the American Bar Association's 

approved draft of Standards Relating to Judicial Discipline and 

Disability Retirement (ABA Standards)47 recognizes this proposition 

by stating that "[c]laims of error should be left to the appellate 

process."48 

It is disappointing to observe, however, that the ABA Standards 

have not recognized the judge's problem in securing legal 

representation in the disciplinary context. Yet, the ABA Standards 

state that a "judge's conduct on or off the bench" may be the 
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subject of judicial discipline.49 Even more distressing is that, 

despite an acknowledgment that the judge has the right to counsel 

in a disciplinary proceeding,50 the ABA Standards state that a 

judge's "attorney's fees should not be at public expense." 51 

Moreover, not only must the judge face the cost of retaining his 

own counsel, but he may be assessed the costs of the proceeding as 

a sanction.52 

In contrast, under the ABA Standards, a judge appearing in a 

disability retirement proceeding not only has the right to counsel, 

but, if he appears before the commission without one, the 

commission is obligated to appoint an attorney at public expense 

to represent the judge.53 It is commendable that the ABA Standards 

recognize the public's responsibility to provide such 

representation if the judge does not. But why should this policy 

not be extended to disciplinary proceedings? Perhaps the reason is 

that an asserted disability does not involve presumed personal 

fault, which seems to be the case at the beginning of disciplinary 

proceedings. 

 

(Copyright © Catholic University Law Review. All rights reserved. Frank Q. Nebeker. Issue 4.) 

 

Footnotes 

39. See, e.g., W. BRAITHWAITE, WHO JUDGES THE JUDGES? (1971); Comment, Judicial 

Discipline, Removal and Retirement, 1976 Wis. L. REV.563. See also Traynor, Who Can Best 

Judge the Judges, 53 VA. L. REV. 1266 (1967). 

40. As former Judge Marvin Frankel has noted: "Judicial bad manners is a critical problem which 

renders a disciplinary technique vital. Although circumstances will not normally permit or justify 

removal, the public needs a tool to assert the standards of decency." Frankel, Judicial Discipline 

and Removal, 44 TEXAS L. REV. 1117, 1123 (1966) (footnotes omitted). For an examination of 

cases decided under the Code of Judicial Conduct, see Thode, The Code of Judicial Conduct - The 

First Five Years in the Courts, 1977 UTAH L. REV. 395. 

41. See, e.g., Gasperini, Anderson & McGinley, Judicial Removal in New York. - A New Look, 40 

FORDHAM L. REv. 1 (1971); Gillis & Fieldman, Michigan's Unitary System of Judicial 

Discipline." A Comparison with Illinois' Two-Tier Approach, 54 CHI.- KENT L. REV. 117 (1977); 

Comment, Judicial Tenure in the District of Columbia, 27 CATH. U.L. REV. 543 (1978); Note, 

Discipline of Judges in Maryland,34 MD. L. REV. 612 (1974); Note, Judicial Discipline - The 

North Carolina Commission System, 54 N.C.L. REV. 1074 (1976); Note, The Chandler Incident 

and Problems of Judicial Removal, 19 STAN. L. REV. 448 (1967). 
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42. See generally Overton, Grounds or Judicial Discipline in the Context of Judicial Disciplinary 

Commissions, 54 CHI-KENT L. REV. 59, 61-65 (1977). See also Comment, The Procedures of 

Judicial Discipline, 59 MARQ. L. REV. 190 (1976). 

43. Cf. In re Ruffalo, 390 U.S. 544, 551 (1968) (disbarment proceedings against lawyer are quasi-

criminal in nature). See also Spevack v. Klein, 385 U.S. 511, 514-16 (1967) (disbarment of lawyer 

is a penalty such that right against self-incrimination attaches and person cannot be penalized for 

invoking it). 

44. See notes 54-59 and accompanying text infra. 

45. The resignation of Judge Charles W. Halleck from the Superior Court of the District of 

Columbia was inextricably intertwined with the disciplinary proceedings pending against him. See 

Comment, supra note 41, at 543, 561-77. 

46. Chief Justice Ben F. Overton of the Supreme Court of Florida has noted: 

To allow disciplinary proceedings to evaluate judicial decisions could force the 

judge to walk an ill-defined and standardless line between propriety and 

impropriety. Clearly, such a sword over a judge's head would have a tendency to 

chill his independence. A judge would have to be as concerned with what is proper 

in the eyes of the disciplinary commission as with what is the just decision.  

Overton, supra note 42, at 66. 

47. ABA STANDARDS RELATING TO JUDICIAL DISCIPLINE AND DISABILITY 

RETIREMENT (1978) [hereinafter cited as ABA STANDARDS]. 

48. ABA STANDARDS § 3.4. 

49. Id § 1.2 commentary. 

50. Id § 4.17. See In re Complaint Against "Judge Anonymous," 590 P.2d 1181, 1188 (Okla. 1978), 

where the court held that "fundamental fairness and fair play dictate that Judge Anonymous be 

permitted to appear as a witness with counsel" in a hearing before a disciplinary council on a 

complaint against him. 

51. ABA STANDARDS § 5.29 commentary. For a defense of this provision, see Peskoe, 

Procedures for Judicial Discipline. Type of Commission, Due Process and Right to Counsel, 54 

CHI.-KENT L. REV. 147, 164 (1977). 

52. ABA STANDARDS § 6.7(g). In a disciplinary proceeding, the expense of witnesses are to be 

paid by the party calling the witnesses. If the judge is exonerated and can prove financial hardship, 

he may be relieved of the burden. Id § 5.26(b). 

53. Id § 8.3. 
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VOL 29 ISS 4 | III | DEFENDING THE JUDGE 

Most states and the federal government provide judges with legal 

representation when they are sued in their official capacity.54 In 

1977, the National Center for State Courts compiled data regarding 

state judicial representation. Samuel P. Stafford summarized the 

results of the study as follows: 

[T]he data showed that the office of the attorney general 

serves as the official counsel for all but six states 

and one territory (The Virgin Islands have no provisions 

for legal representation). In the District of Columbia, 

corporation counsel handles legal representation of 

judges; in Kansas, local or private counsel provide 

legal representation; and in Montana, the Insurance and 

Legal Division. The legal department of the State Court 

Administrator's Office provides legal service for 

Pennsylvania judges; in South Dakota and Texas, judges 

challenged in their official capacity must choose a 

private attorney to represent them. 

With two exceptions, local or state funds cover the costs 

of official counsel for judges. In South Carolina, 

either state money or the state's liability insurance 

finances any judicial representation. In Texas, the 

individual judge is personally responsible for securing 

and paying for counsel. 

When substitute legal counsel is necessary, all but six 

of the states use private attorneys. The six exceptions 

are Illinois (special assistant), Kansas (attorney 

general when requested and if there is a conflict), 

Michigan (special or county attorney), Virginia (special 

counsel), and Wyoming (local or state bar association). 

Six states have provisions requiring individual judges 

to pay for any substitute counsel if the official counsel 

declines. In Louisiana, Missouri, Oklahoma, and Texas, 

the challenged judge is personally responsible for 

funding substitute counsel. In Michigan and New York, 

judges who prefer private attorneys as substitute 

counsel must personally assume all costs.55 
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Although legal representation for judges presently exists, there 

are numerous difficulties and conflicts when a public attorney 

represents a judge defendant.56 The tremendous workload facing 

every state and federal legal officer is readily apparent. The 

judge's defense must wait its turn or, if given priority, other 

work will be neglected. Consider also that due to the nature of 

government service by lawyers, the judge's defense will generally 

be in the hands of less experienced, though dedicated, attorneys. 

Surely an overworked, understaffed, and less experienced public 

legal office is not the best source for a judge's defense where 

his reputation and monetary liability are at stake. 

The appearances of impropriety and judicial bias that may result 

from the subsequent appearance before the judge of an attorney who 

defended him presents a more subtle, but insidious problem.57 This 

dilemma is not limited to the government's legal officers; it also 

applies to privately retained counsel.58 But the problem is 

exacerbated because the government appears much more regularly 

before the court. 

Finally, the governmental legal officer cannot serve as a true 

personal counsel to the judge. His duties are first and foremost 

to the public and not to the judge as a client. Clearly, the 

government's attorney has a different relationship with the 

client-judge than a private lawyer would. Moreover, there are 

significant practical and ethical considerations extant if the 

judge is damaged by malpractice. Such a relationship also can be 

rife with conflict of interest questions. 

 

(Copyright © Catholic University Law Review. All rights reserved. Frank Q. Nebeker. Issue 4.) 

 

Footnotes 

54. In the federal system the United States Attorney, or a member of his staff, usually represents 

federal judges sued in their official capacity. 

55. Stafford, supra note 14, at 37. 

56. Both federal and state courts have rejected challenges to the legality of representation of judges 

by public legal officers. See, e.g., Weiss v. Bonsal, 344 F.2d 428 (2d Cir. 1965); Booth v. Fletcher, 

101 F.2d 676 (D.C. Cir.), cert. denied, 307 U.S. 628 (1938); Moity v. Louisiana State Bar Ass'n, 

414 F. Supp. 180 (E.D. La. 1976); Mundy v. McDonald, 216 Mich. 444, 185 N.W. 877 (1921); 

O'Regan v. Schermerhorn, 25 N.J. Misc. 1, 50 A.2d 10 (1946); Heath v. Cornelius, 511 S.W.2d 

683 (Tenn. 1974). 
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57. See Peskoe, supra note 51, at 162-63. 

58. ABA STANDARDS § 4.17 commentary states: 

While the judge has an absolute right to counsel of his own choice at all stages of 

the proceeding, it is inappropriate for the judge, thereafter, to hear matters in which 

his counsel appears; at least until considerable time has passed between the 

commission proceedings and the appearance. When it happens, the judge should 

disqualify himself. 
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VOL 29 ISS 4 | IV | CONCLUSION 

In view of the problems created for judges by the existing forms 

of legal representation and their impact on the integrity of the 

judicial process, it may be that a publicly financed "judicial 

defender" is needed for judges.59 The busy workload of the state's 

attorneys' offices or their federal counterpart, combined with 

their inability to provide a true attorney-client relationship 

with the judge, makes them a less than appropriate personal 

counsel. Retaining private counsel is an option for the judge, but 

it poses a severe financial burden unless a publicly financed 

insurance plan is adopted. This is probably the ideal solution. 

A judge should not be left to the benevolent dispensation of legal 

representation by either a lawyer friend or an executive branch 

lawyer. He is, like anyone else, entitled to have a professional 

relationship with all the attendant rights and obligations. 

 

(Copyright © Catholic University Law Review. All rights reserved. Frank Q. Nebeker. Issue 4.) 

 

Footnotes 

59. This idea was suggested by Allen Ashman, Assistant Executive Director of the American 

Judicature Society, at the Sixth National Conference for Judicial Conduct Organization in Phoenix, 

Arizona, on November 8-11, 1978. See Hoelzel, A Report on the Sixth National Conference for 

Judicial Conduct Organization,62 JUDICATURE 362 (Feb. 1979). 
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VOL 7 ISS 2 | 0 | INTRODUCTION 

In the American judicial system, few more serious threats to 

individual liberty can be imagined than a corrupt judge. Clothed 

with the power of the state and authorized to pass judgment on the 

most basic aspects of everyday life, a judge can deprive citizens 

of liberty and property in complete disregard of the Constitution. 

The injuries inflicted may be severe and enduring. Yet the recent 

expansion of a judge-made exception to the landmark Civil Rights 

Act of 1871, chief vehicle for redress of civil rights violations, 

has rendered state judges immune from suit even for the most 

bizarre, corrupt, or abusive of judicial acts.1 In the last decade 

this “doctrine of judicial immunity” has led to a disturbing series 

of legal precedents that effectively deny citizens any redress for 

injuries, embarrassment, and unjust imprisonment caused by errant 

judges. Consider the following examples. 

• In 1978, the Supreme Court in Stump v. Sparkman2 held that 

the doctrine forbade a suit against an Indiana judge who had 

authorized the sterilization of a slightly retarded 15-year-

old girl under the guise of an appendectomy. The judge had 

approved the operation without a hearing when the mother 

alleged that the girl was promiscuous. After her marriage two 

years later, the girl discovered she was sterile. 

• In 1980, the Seventh Circuit Court of Appeals in Lopez v. 

Vanderwater3 held a judge partially immune from suit for 

personally arresting a tenant who was in arrears on rent owed 

the judge’s business associates. At the police station, the 

judge had arraigned the tenant, waived the right to trial by 

jury, and sentenced him to 240 days in prison. Six days of 

this sentence were served before another judge intervened. 

The Seventh Circuit found the judge immune for arraigning, 

convicting, and sentencing the tenant but not for conducting 

the arrest and “prosecution.” 

• In 1985, the Eleventh Circuit Court of Appeals held in Dykes 

v. Hosemann4 that the immunity doctrine required dismissal of 

a suit against a Florida judge who had awarded custody of a 

child to its father, himself the son of a fellow judge. This 

“emergency” order had been entered without notice to the 

mother or a proper hearing when the father took the boy to 

Florida from their Pennsylvania home after a series of marital 

disputes. 
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• In 1985, the Tenth Circuit Court of Appeals in Martinez v. 

Winner5 held a federal judge immune who, during a trial, had 

conducted a secret meeting with prosecutors without notifying 

the defendant or his attorneys. Expressing concern that the 

jury would be “intimidated” into a not-guilty verdict, the 

judge agreed to declare a mistrial after the defense had 

presented its case so the government could prosecute anew 

with full knowledge of the defense’s strategies. 

In just 20 years, these precedents and others like them have 

established near-total judicial immunity as a settled feature of 

American law. Under the current doctrine, any act performed in a 

“judicial capacity” is shielded from suit.6 Thus, the simple 

expedient of disguising a corrupt act as a routine judicial 

function guarantees immunity from suit. In no other area of 

American life are public officials granted such license to engage 

in abuse of power and intentional disregard of the Constitution 

and laws they are sworn to defend. Those who are harmed, no matter 

how extensive and irreparable the injury, are deprived of any 

method of obtaining compensation. They are confined to 

disciplinary actions that only rarely result in the judge’s removal 

from office despite the troubling frequency of judicial abuses 

(see Alschuler 1972). 

As will be shown below, this sweeping new immunity doctrine is at 

odds both with American legal history and the Constitution. 

Congress never intended to exempt state judges from suit when it 

passed the 1871 Civil Rights Act. Moreover, the judiciary is wrong 

when it asserts that immunity was a settled doctrine, incorporated 

into the 1871 Act by implication. To the contrary, the doctrine in 

its present form did not exist in the United States or England 

when the civil rights legislation was passed in 1871. Moreover, 

the immunity doctrine is inconsistent with the due process clause 

of the Fourteenth Amendment. Even if the doctrine had existed in 

common law, constitutional supremacy dictates that it must bow 

before the American idea of procedural justice embodied in the 

guarantee of due process. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 
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Footnotes 

Cato Journal, Vol.7, No.2 (Fall 1987). Copyright © Cato Institute. All rights reserved. 

The author is Judicial Clerk to Justice Rosemary Barkett of the Florida Supreme Court. 

1 The doctrine of judicial immunity from federal civil rights suits dates only from the 1967 Supreme 

Court decision in Pierson v. Ray, 386 U.S. 547(1967), which found a Mississippi justice of the 

peace immune from a civil rights suit when he tried to enforce illegal segregation laws. Until this 

time, several courts had concluded that Congress never intended to immunize state-court judges 

from federal civil rights suits. See, for example, McShane v. Moldovan, 172 F.2d 1016 (6th Cir. 

1949). 

2 435 U.S. 349 (1978). 

3 620 F.2d 1229 (7th Cir.1980). 

4 776 F.2d 942 (11th Cir. 1985) (rehearing en banc). 

5 771 F.2d 424 (10thCir. 1985). 

6 See Stump v. Sparkman 435 U.S. 349, 360 (1978). 
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VOL 7 ISS 2 | I | THE AMERICAN CONCEPT OF DUE PROCESS 

The Fourteenth Amendment was enacted soon after the Civil War as 

a reaction to abuses by Southern officials.7 Its effect was no less 

than a revolution in American law. For the first time, the states 

were obligated to observe a minimum standard of justice imposed by 

the federal courts. Previously, the Bill of Rights had bound only 

the federal government. Absent a direct affront to federal powers, 

the pre—Civil War Supreme Court had refused to interfere in the 

judicial proceedings of any state, even to preserve due process 

rights created by the Fifth Amendment.8 If state courts ignored 

personal liberties, no redress was possible in the federal courts. 

When adopted in 1868, the Fourteenth Amendment expressly bound 

state officials to observe the minimum standards of justice being 

developed by the federal courts. In time, the Supreme Court held 

that the amendment’s due process clause obligated state courts to 

obey virtually every provision of the Bill of Rights. Under this 

evolving concept, due process embodied at least the specific 

liberties guaranteed by the Constitution.9 By the centennial of 

the Fourteenth Amendment in 1968, state courts were required at a 

minimum to provide adequate notice and a right to be heard through 

counsel before deciding the rights or liabilities of any person. 

In effect, the Fourteenth Amendment integrated the federal and 

state courts into a single judicial system adhering to a uniform 

minimum standard. This new system immediately generated problems 

without precedent in American law. When state courts asserted 

jurisdiction over out-of-state residents or their property, the 

federal courts frequently found themselves called upon to decide 

the validity of such acts. Ignoring the underlying due process 

concerns at first, the Supreme Court tried to resolve the problem 

with a theory of jurisdiction based largely on pre—Civil War 

notions of state sovereignty. Under this conception, the right of 

a court to exercise its authority over specific persons — its 

“personal jurisdiction” — extended only as far as the state borders 

and were of no force beyond them.10 

As the 20th century progressed, the Supreme Court soon found the 

state-sovereignty theory inadequate. New forms of transportation 

and communication blurred the significance of state boundaries. An 

increasingly integrated national economy soon made it possible for 

activities in one state to produce profound disruption in another. 

Moreover, the Supreme Court was unable to resolve a perplexing 

inconsistency in its theory: if state sovereignty was the only 

issue, then an out-of-state resident could never confer 
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jurisdiction on a state court merely by giving consent. In theory, 

sovereignty could be waived only by the sovereign that possessed 

it.11 Yet the Supreme Court, bowing to a rule of practicality, 

consistently had held that a litigant could confer personal 

jurisdiction on any state court by consent, even if the consent 

was implied by out-of-court activities.12 

Finally in 1982, the Supreme Court swept aside the sovereignty 

theory and held that the jurisdiction of state courts was 

circumscribed solely by the due process clause.13 A state court’s 

authority over anyone, including out-of-state residents, was 

restricted not by political boundaries but by the conception of 

fair play and procedural justice embodied in the Constitution.14 

Thus, personal jurisdiction was an aspect of due process. State 

judicial power was directly limited by individual liberties 

guaranteed by the Bill of Rights. As an important consequence, the 

right to challenge improper activities of a state court took on a 

new and as yet unexplored constitutional dimension. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 

 

Footnotes 

7 See Pierson v. Ray, 386 U.S. 547,559 (1967) (Douglas, J., dissenting) (1871 Act passed in 

response to Southern lawlessness). 

8 See, for example, Barron v. The Mayor & City of Baltimore, 7 Pet. 243,8 L. Ed. 672 (1833), 

holding that the Fifth Amendment does not apply to state action. 

9 See Duncan v. Louisiana, 391 U.S. 145 (1968), holding that the Fourteenth Amendment 

“incorporates” specific provisions of the Bill of Rights. 

10 See, for example, Pennoyer v. Neff, 95U.S. 714, 720 (1878). 

11 See Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinea, 456 U.S.694, 702 n. 10 

(1982). 

12 See, for example, McDonald v. Mabee, 243 U.S.90 (1917). 

13 456 U.S. at 702 n. 10 and accompanying text. 

14 1d. at 703. 
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VOL 7 ISS 2 | II | DUE PROCESS AND JUDICIAL IMMUNITY 

The Supreme Court’s holding that the due process clause limited 

state courts’ power was surprising only in that it had taken so 

long. Many legal commentators had argued for years that 

jurisdiction of state courts over specific people was a due process 

problem, not a question of the competing sovereignties of two or 

more states.15 Indeed, the older sovereignty theory, a relic of 

pre-Civil War jurisprudence, virtually had ignored an ancient line 

of English case law extending back to Article 39 of Magna Charta, 

ancient predecessor of the due process clause. These cases, dealing 

with the question of judicial immunity, long ago had established 

virtually the same due process limitation on judicial power 

announced in 1982 by the Supreme Court. 

As early as 1613, English courts had recognized that Article 39 

restricted the power of judges. Early English decisions had found 

that judges lost immunity from suit for acts clearly beyond their 

jurisdiction.16 Only in a single area did the English common law 

grant a broad form of immunity to judges, Recognizing a need to 

protect judges from the displeasure of the Crown and its ministers, 

the Star Chamber in Floyd v. Barker17 had held that a judge could 

not be prosecuted in another court for an alleged criminal 

conspiracy in the way he had handled a murder trial. In refusing 

to try the case, the judges of Star Chamber held simply that if 

the king wished to discipline a judge, the king must do so himself 

without resort to a criminal prosecution.18 

Despite this narrow focus, Floyd frequently is cited as the 

foundation of the American judicial immunity doctrine.19 The 

federal courts’ lavish reliance on this Star Chamber decision is 

puzzling. While the immunity doctrine focuses exclusively on civil 

liability for judicial acts, Floyd is concerned not with liability 

but with the proper method of disciplining alleged misconduct of 

judges. Indeed, Floyd’s central concern is not judicial immunity 

at all, but judicial independence from the executive branch of 

government. The American constitutional system largely has 

resolved the problem that preoccupied the judges who wrote Floyd. 

The current American immunity doctrine not only was a serious 

departure from its common law antecedents but also broke with early 

American case law. As early as 1806, the Supreme Court in Wise v. 

Withers20 had recognized a right to sue a judge for exercising 

authority beyond the jurisdiction authorized by statute. In 1869, 

one year after passage of the Fourteenth Amendment and long before 

due process had assumed its modern contours, the Supreme Court 
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made its first effort to define the limits imposed on state judges. 

The Court held that state judges possessing general powers were 

not liable “unless perhaps when the acts ... are done maliciously 

or corruptly.”21 Then in 1872, one year after the civil rights laws 

were passed, the Supreme Court overruled its earlier dictum and 

announced that judges would not be liable even for malicious or 

corrupt acts.22 

This 1872 expansion of the immunity doctrine was an abrupt 

departure even from the common law recognized by a majority of the 

states in the Civil War era. By the time civil rights legislation 

passed in 1871, only 13 states had granted their judges a broad 

form of judicial immunity, while six states had found judges 

unquestionably liable for malicious acts in excess of 

jurisdiction.23 Eighteen other states had not addressed the issue 

at all,24 although many recognized English common law as binding 

precedent. Thus, from 1869 to 1872 the Supreme Court extended a 

sweeping form of immunity to state-court judges that a majority of 

the states themselves would not have recognized under their own 

law. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 

 

Footnotes 

15 See, for example, Lewis (1983) for a discussion of the historical development of the Supreme 

Court’s theory of state-court jurisdiction. 

16 See The Case of the Marshalsea, 77 Eng. Rep. 1027 (K.B. 1613) (no immunity when Court of 

the Marshalsea asserted jurisdiction over persons outside the king’s household, its sole 

jurisdiction). The Marshalsea court specifically traced jurisdictional limits to Article 39 of Magna 

Charta (Id. at 1035). 

17 77 Eng. Rep. 1305 (Star Chamber 1608). 

18 Id. at 1307. 

19 See, for example, Pulliam v. Allen, 104 S. Ct. 1970, 1975 (1984). The Supreme Court first relied 

on Floyd as a precedent for judicial immunity in Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351 

(1872). 

20 7 U.S. (3 Cranch) 331 (1806). 

21 Randall v. Brigham, 74 U.S. (13Wall.) 523,535-36 (1869). 
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22 Bradley v. Fisher, 80 U.S. (13 Wall.)335, 351 (1872). 

23 Liability of Judicial Officers” (1969, pp. 326-27 and nn, 29-30). 

24 Id. at327 nn.31, 32 and accompanying text. 
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VOL 7 ISS 2 | III | IMMUNITY AND CIVIL RIGHTS LEGISLATION 

Nor was this emerging doctrine recognized by the post—Civil War 

Congress. Ample evidence shows that Congress intended to make all 

state officials, including judges, subject to its new civil rights 

legislation, even in those states recognizing a broad form of 

immunity. The congressman who introduced the Civil Rights Act of 

1871 announced that his bill was modeled after the Civil Rights 

Act of 1866,25 which had created criminal penalties for anyone 

engaging in state-sponsored efforts to violate the civil rights of 

citizens. Indeed, the 1871 Act was written to provide a civil 

remedy — the right to sue for damages — in every instance in which 

the 1866 Act offered a criminal penalty.26 

One fact is clear about the 1866 Act: it unquestionably had 

abolished judicial immunity from criminal prosecution, in effect 

overruling the precedent in Floyd. Partly because of this feature, 

President Andrew Johnson had vetoed the bill,27 and Congress 

promptly had overridden the veto amid indignant cries about the 

tyranny of local Southern officials. During the vote to override, 

one representative had sharply responded to the President’s 

concern: 

I answer it is better to invade the judicial power of 

the States than permit it to invade, strike down, and 

destroy the civil rights of citizens, A judicial power 

perverted to such uses should be speedily invaded. ... 

And if an officer shall intentionally deprive a citizen 

of a right, knowing him to be entitled to it, then he is 

guilty of a willful wrong which deserves punishment.28 

Others declaimed that immunity for any state official must be 

abolished because immunity “is the very doctrine out of which the 

rebellion was hatched.”29 

The debate on the Civil Rights Act of 1871 itself was no less 

critical of the wrongs perpetrated by Southern officials. In biting 

rhetoric, one representative characterized local judges in the 

former Confederate states as despots prone to violate the rights 

of Republicans without regard for law or justice.30 Many others 

vehemently agreed.31 On three occasions, congressmen plainly stated 

that state-court judges would be unable to claim immunity under 

the 1871 Act.32 Yet another representative expressly noted that the 

legislation would correct a specific injustice: the use of 

harassing litigation and unjust prosecutions in Southern courts 

meant to silence political opponents or chase them from the state.33 
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Despite this evidence from the congressional debates, a majority 

of the Supreme Court in Pierson v. Ray,34 96 years after the 1871 

Act was passed, decided that Congress never had intended to subject 

state-court judges to suit. Arguing that judicial immunity was 

“solidly established at common law,” the Court presumed that 

Congress would have incorporated specific language into the 

statute had it wished to abolish the doctrine.35 This perplexing 

conclusion utterly ignored the remedial purposes of the 1871 Act36 

and the long-standing rule that a remedial statute will be 

construed liberally to achieve its purpose (see Liewellyn 1950). 

Not only did the majority offer a complete distortion of 

congressional intent37 but it also decided that the phrase “[e]very 

person.. shall be liable” meant every person except judges.38 Yet 

Congress clearly had intended to remedy a serious injustice being 

inflicted on innocent people by corrupt local officials, including 

judges. In effect, the Supreme Court created a new rule of 

statutory construction that judicial immunity is to be favored 

over congressional intent, and only express language in a statute 

will limit the doctrine. 

Finally, in 1978 in Stump the Supreme Court wielded its ever 

expanding immunity doctrine to prevent suit against a state-court 

judge who had authorized sterilization of a mildly retarded 15-

year old girl after her mother had “petitioned” for the 

sterilization “to prevent unfortunate circumstances.”39 The judge 

had authorized the procedure without a hearing, notice to the girl, 

or appointment of a guardian ad 1item to represent the girl’s 

interests.40 Recognizing that the judge had violated the most 

elementary principles of due process, the Supreme Court majority 

nonetheless found him immune from a suit later filed by the girl 

and her new husband. Even “grave procedural errors” do not deprive 

a judge of immunity, ruled the Court, because immunity attaches to 

any act performed in a judicial capacity.41 The Court noted that 

the judge had signed the sterilization petition as a judge; and it 

dismissed objections that failure to observe formalities rendered 

the act non-judicial. 

Instead, the Court concluded that an act is “judicial” if it 

possesses two traits: first, the act is one normally performed by 

a judge, and, second, the parties intended to deal with the judge 

in an official capacity.42 The Court, however, interpreted the 

first of its requirements very broadly, The majority noted that 

the judge in Stump possessed “general jurisdiction,” the ability 

to decide any matter not specifically withheld from him. Since no 
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statute expressly denied him the power to hear sterilization 

petitions, he was immune even though such a petition was 

unprecedented in the history of the state and not authorized by 

any statute.43 In this way, the Supreme Court excused a gross 

departure from due process that would have subjected virtually any 

other state official to suit. The effect was plain: under the 

doctrine of judicial immunity, a victim can be forced to bear the 

full burden of a serious, irreparable injury inflicted by a state-

court judge in blatant violation of the Constitution. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 

 

Footnotes 

25 Congressional Globe, 42d Cong., 1st sess. 68 app. (1871) (remarks of Rep. Shellabarger). 

26 Id. 

27 Congressional Globe, 39th Cong., 1st sess. 1680 (1866) (presidential veto message to Congress). 

28 Id. at 1837 (remarks of Rep. Lawrence). 

29 Id. at 1758 (remarks of Rep. Trumbull). 

30 Congressional Globe,, 42d Cong., 1st sess. 394 (1871) (remarks ofRep. Platt). 

31 For example: Id. at 394 (remarks of Rep. Rainey), 429 (remarks of Rep. Beatty), and 153 app. 

(remarks of Rep. Garfield). 

32 Id. at 217 app. (remarks of Sen. Thurman), 385 (remarks of Rep. Lewis), and 365—66 (remarks 

of Rep. Arthur). 

33 Id. at 185 app. (remarks of Rep. Platt). 

34 386 U.S. 547 (1967). 

35 Id. at 554—55. 

36 See id. at 560 (Douglas, J., dissenting). 

37 Id, at 558—67 (Douglas, J., dissenting). 

38 The 1871 Act provides that “every person” who violates the civil rights of a citizen by acting 

under state authority is liable for a federal civil action for money damages. 42 U.S.C. § 1983 

(1985). 

39 435 U.S. 349, 351 n. 1.  

40 Id. at 360.  
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41 Id. 

42 Id. at 360. 

43 Id. at 367—68 (Stewart, Marshall and Powell, JJ., dissenting). 
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VOL 7 ISS 2 | IV | THE POLICY UNDERLYING JUDICIAL IMMUNITY 

The Stump test for immunity affords no impediment to a corrupt 

judge. At best, it cloaks a judge with immunity if he merely 

indicates his official status while performing any act not 

expressly prohibited by law.44 At worst, it offers a road map for 

corruption with total impunity. Those subject to a corrupt judge’s 

power may find little comfort in the Supreme Court’s pronouncements 

that judicial immunity in effect is a necessary evil, the price to 

be paid for a “fearless” judiciary.45 With power to abridge liberty 

and seize property, state court judges are the masters of everyday 

life in America. They are capable of causing enormous and 

irremediable harm to someone who, like the 15-year-old girl in 

Stump, simply is not given a chance to protect his or her own 

interests before the judge irreparably abridges them. 

Yet the Supreme Court insists in the strongest of language that a 

sweeping immunity shield is necessary for an impartial judiciary. 

Permitting dissatisfied litigants to sue judges, argues the Court, 

“would contribute not to principled and fearless decision-making 

but to intimidation.”46 Under this viewpoint, immunity is not for 

the benefit of the malicious and corrupt but for the benefit of 

the public, whose best interests are protected by an independent 

judiciary.47 If errors are committed, the proper remedy is appeal.48 

Few would question the worthiness of such abstract principles as 

impartiality and fearlessness, even if the Supreme Court’s 

assessment of judicial courage is surprisingly pessimistic. 

However, highflying abstractions often serve only to hide the 

underlying issue, which in this case is the injury a corrupt judge 

can inflict on innocent people. Congress and the courts must 

seriously question any device that affords greater protection to 

the unscrupulous than to the principled. In this instance, the 

risk of such a disturbing result is very grave. By resort to the 

current immunity doctrine, an unscrupulous judge could escape 

liability even for acts of revenge, gross favoritism, improper 

seizure of property, unjust incarceration, or serious injuries 

inflicted “in a judicial capacity.” Most disturbing are those 

instances in which a judge ensures that an appeal cannot remedy 

the wrong inflicted. In Stump, for instance, the judge’s actions 

allowed no appeal prior to court-ordered surgery that would prevent 

a woman from ever having a family. If appeal indeed is the proper 

method of challenge, the judiciary cannot justify granting 

immunity to judges who have prevented an appeal from occurring. 
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The history of judicial immunity makes the doctrine even more 

suspect, since Congress clearly believed it was imposing liability 

on local judges under the 1871 Act.49 By judicial fiat, the doctrine 

was conjured out of a few old English cases such as Floyd that 

were not themselves concerned with judicial immunity from suit, 

but with judicial independence from the Crown. The Supreme Court, 

citing dicta in these cases, invented a completely new immunity 

doctrine far more expansive than the Civil War-era precedents would 

warrant. 

Most troubling of all are the strong due process interests that 

necessarily are involved in any judicial immunity controversy. By 

wielding its expansive doctrine, the Supreme Court in effect has 

declared that every organ of state government except local courts 

must observe the dictates of the Fourteenth Amendment. The irony 

is unmistakable: those who are the guardians of the Constitution 

are themselves privileged to violate it with corrupt impunity. Any 

damage inflicted on innocent citizens must be borne by the injured, 

not by the state or its insurers. Due process, one of the most 

hallowed and ancient of rights, apparently has no place in the law 

when a citizen attempts to seek recompense from a judge who has 

wrongfully caused an injury. 

Nor has the Supreme Court made any effort to reconcile its new 

theory of state-court jurisdiction with judicial immunity. If a 

state court’s power over persons is defined and limited by the due 

process clause, the current immunity doctrine assumes a deeply 

suspicious character. The judiciary in effect is wielding a judge-

made rule of law to limit a constitutional right, turning the idea 

of constitutional supremacy on its head. When a local judge chooses 

to act corruptly, the logical result of any sweeping immunity 

doctrine is the destruction of due process rights. Instead of 

fearless impartiality, the doctrine thus protects only malice and 

arbitrary administration of the laws. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 

 

Footnotes 

44 0ne federal appeals court has required the weighing of four separate factors similar to the Stump 

test: (1) whether the act was a normal judicial function; (2) whether the events transpired in the 

judge’s chambers; (3) whether the controversy was then pending before the judge; and (4) whether 

the confrontation arose directly and immediately out of a visit to the judge in his official capacity. 
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McAlester v. Brown, 469 F.2d 1280, 1282 (5th Cir.1972). See also Dykes v. Hosemann, 776 F.2d 

942, 945—46 (11th Cir. 1985) (rehearing en banc) (quoting McAlester with approval); Harper v. 

Merckle, 638 F.2d 848, 858(5th Cir.), cert. denied, 454 U.S. 816 (1981) (quoting McAlester with 

approval). 

45 See Fern v. Ackerman, 444 U.S. 193 (1979). 

46 Pierson v. Ray, 386 U.S. 547, 554 (1967). 

47 Id. 

48 See Pulliam v. Allen, 104 S. Ct. 1970, 1975-76 (1984). 

49 Pierson v. Ray, 386U.S. 547,562 (Douglas, J.,dissenting) (“every member of Congress who 

spoke on the issue assumed. . . that judges would be liable”). 
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VOL 7 ISS 2 | V | THE DUE PROCESS CLAUSE AS A LIMIT ON IMMUNITY 

If judicial immunity truly is to serve as a bulwark of justice, 

some more clearly defined limit must be placed on it. Logically 

this limit must arise from the due process clause itself. Clothing 

a judge with immunity simply because he has performed a “judicial 

act” overlooks the real-world probability that even judicial acts 

can be utterly inconsistent with due process. Important personal 

rights, such as the right to have a family in Stump, can be 

destroyed by the mere nod of a judge’s head. Judges should not be 

privileged to violate the rights of citizens unfortunate enough to 

find themselves in a biased, corrupt, or irresponsible court. When 

unjust injuries are inflicted by improper judicial acts, the state 

or its insurers should be forced to bear the cost of the wrongful 

act, not the individual. Indeed, the history of the 1871 Act 

reveals that Congress intended to provide just such a remedy. 

Instead of the abstract and ambiguous factors used in Stump to 

determine the existence of immunity, the courts should use a 

simpler inquiry founded on the fundamental principles embodied in 

the due process clause. To preserve the integrity of the judicial 

process, the courts always should presume that a trial court 

properly exercised its jurisdiction. But they should permit a 

plaintiff to overcome this presumption by showing that the judge 

acted with actual malice, consisting of a knowing or reckless 

disregard of due process. Specifically, if the court is to enjoy 

immunity, it must afford three things — notice, a chance to be 

heard, and a method of appeal. Then, and only then, would an 

irrebuttable presumption of immunity exist requiring dismissal of 

any subsequent suit against the judge. 

Of these three requirements, the opportunity to appeal should be 

the most crucial based on the policy that appeal, not a suit for 

damages, is the preferred method of challenging a judge’s improper 

actions. Deprivation of an opportunity to appeal effectively 

renders this policy meaningless and makes some other remedy 

necessary for proper redress. Moreover, the right to appeal usually 

can correct due process violations. Even errors in notice and 

opportunity to be heard should not of themselves subject a judge 

to suit as long as the opportunity to appeal is present. In effect, 

the appeal itself will afford a new opportunity for a proper 

hearing with proper notice. 

Nor should routine ex parte orders create any liability for the 

judiciary. In emergency hearings for the seizure of property, the 

court could preserve the irrebuttable presumption of immunity by 
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affording as soon as possible the required notice, a hearing, and 

the right to appeal.50 In summary incarcerations, as for contempt 

of court, the judge could preserve his immunity by affording the 

defendant an immediate opportunity for further review, such as in 

a habeas corpus hearing. Mere failure of the plaintiff to exercise 

these rights should never subject the judge to suit. Nor should a 

judge be liable for errors of judgment, even those plainly 

forbidden by law or precedent, as long as his acts did not 

deliberately preclude the possibility of appeal before 

constitutionally protected rights were completely foreclosed. 

The test proposed above also addresses the question of subject 

matter jurisdiction — the statutory authority of judges to hear 

specific kinds of disputes. Although the Supreme Court suggested 

in Stump that a clear lack of subject-matter jurisdiction will 

subject a judge to liability, it was plainly troubled by the 

possibility that a judge might be subjected to suit for an honest 

and harmless mistake.51 A test based on the ability to appeal 

necessarily will shield good-faith errors. As long as the judge 

does not take actions that prevent appeal, he will be protected by 

an irrebuttable presumption of immunity. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 

 

Footnotes 

50 The courts have long recognized a right of creditors to obtain prejudgment “attachment” of 

property in which they have an enforceable interest if the debtor is likely to flee from the court’s 

jurisdiction. The U.S. Supreme Court has imposed rigorous due process limits on the use of such 

remedies, generally requiring notice and an opportunity to be heard immediately after the disputed 

property has been seized. See, for example, Sniadach v. Family Finance Corp., 395 

U.S.337(1969). 

51 Stump v. Sparkman, 435 U.S. 349, 356 (1978). 
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VOL 7 ISS 2 | VI | CONCLUSION 

American courts have agonized over the due process problems created 

in recent years by the doctrine of judicial immunity.52 A variety 

of ill-conceived approaches to the issue have resulted in “tests” 

that grant immunity to state-court judges in such sweeping terms 

as to amount to no test at all. The Supreme Court, troubled by 

threats to judicial independence, has developed its own test that 

invests judges with immunity for any act performed in an official 

capacity where the act itself is not expressly prohibited by 

existing law. Under this approach, corrupt and malicious local 

judges may easily shield even the most serious abuses behind a 

wall of immunity, leaving the victim unable to seek compensation 

from the state and its insurers. 

Yet a state court’s jurisdiction is limited by due process 

guarantees of notice and a chance for an impartial hearing. 

Ignoring this fact, the Supreme Court has misconceived the problem 

by basing judicial immunity purely on statutory concerns and 

distorted readings of common law history. Like the jurisdiction of 

local courts, immunity itself — a judge-made doctrine — must be 

limited by due process, which is of constitutional dimension. The 

supremacy clause unquestionably nullifies even the most ancient of 

common law principles and even the most popular of state statutes 

to the extent they are inconsistent with due process. 

The best solution is to give judicial immunity a firm root in due 

process guarantees. To achieve this result, the simplest approach 

is to create an irrebuttable presumption of immunity where the 

state court judge’s acts did not deliberately terminate a citizen’s 

rights without notice, hearing, and opportunity to appeal. Of these 

three requirements, the chance to appeal is the most important 

because it provides a means of curing defects in any other due 

process violation. A judge thus remains unquestionably immune as 

long as he does not take actions that intentionally and plainly 

prevent further review. The duty imposed on a state-court judge, 

then, is only to recognize that his own decisions may sometimes be 

in error and to ensure that orders affecting important 

constitutional rights can be reviewed in another court. 

 

(Copyright © Cato Institute. All rights reserved. Robert Craig Waters) 
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Footnotes 

52 0ne of the cleanest examples was in Dykes v. Hosemann, where the Eleventh Circuit at first 

stripped a Florida judge of judicial immunity for actions clearly violating the due process clause 

(743 F.2d 1488, 1496 [11th Cir. 1984]). Then, in a rehearing en banc, the full panel completely 

reversed the prior decision and held that judicial independence was so strong a concern that due 

process must yield before it (776 F.2d 942, 949 [11th Cir. 1985]). In a sharp dissent, Judge Hatchett 

criticized the majority for holding everyone liable for due process violations except the very people 

trained in due process — judges (Id. at 954—55). 
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VOL 53 ISS 6 ART. 10 | 0 | INTRODUCTION 

Under the established doctrine of judicial immunity,1 a judge is 

absolutely immune from a suit for damages for his judicial acts 

taken within or even in excess of his jurisdiction.2 Judicial 

immunity is necessary for the proper administration of justice and 

for the advancement of various policies.3 The two policies most 

often proffered by courts and commentators are judicial 

independence4 and the need for finality in judicial proceedings.5 

The public interest is substantially weakened if a judge allows 

fear of a suit to affect his decisions.6 In addition, if judicial 

matters are drawn into question by frivolous and vexatious actions 

"there never will be an end of causes: but controversies will be 

infinite."7 

The leading modern case on the doctrine is Stump v. Sparkman,8 in 

which the Supreme Court held that a judge will remain absolutely 

immune from a damage suit if he acted within his jurisdiction, or 

even in "excess of his jurisdiction," but not in the "clear absence 

of all jurisdiction"9 and the act he performed was a "judicial 

act.""10 

The importance and necessity of the judicial immunity doctrine is 

well established,11 but the extent to which the doctrine should 

shield judges from suits for damages is unclear.12 The definition 

of a judicial act for purposes of the second prong of the Stump 

test has caused confusion among the lower courts13 because of its 

broad and ambiguous nature.14 Indeed, there are both substantive 

problems in the test's interpretation and procedural problems in 

its application. The substantive issue is that Stump does not make 

clear whether certain executive, legislative, administrative, or 

ministerial acts taken by judges can be considered judicial acts.15 

The procedural problem involves courts' incongruous application of 

the judicial act definition in a specific fact pattern: when a 

judge privately meets with a party prior to any judicial 

proceedings and agrees to rule in favor of that party.16 Although 

this conduct is a clear violation of section 1983 of the Civil 

Rights Act,17 these "private prior agreements" have been protected 

under the judicial immunity doctrine. Courts have reached this 

result by applying the judicial act definition to the subsequent 

judicial act, rather than to the specific private prior 

agreement.18 

This Note focuses on the judicial act requirement for judicial 

immunity. Part I examines the controversial Stump decision and the 

broad nature of the judicial act definition. Part II discusses the 
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substantive problems with the Stump definition and demonstrates 

how the definition should be read when addressing questionable 

judicial acts. Part III discusses the procedural problem connected 

with the judicial act definition and demonstrates how the 

definition should be applied when addressing a "private prior 

agreement." This Note concludes that only a more precise reading 

of the Stump definition will aid courts in analyzing challenged 

judicial acts and that because private prior agreements to rule in 

favor of one party are not judicial acts within the meaning of the 

Stump definition, the doctrine of judicial immunity should not 

apply to such cases. 

 

(Fordham Law Review. Joseph Romagnoli) 

 

Footnotes 

1. See Pulliam v. Allen, 104 S. Ct. 1970, 1975 (1984); Harlow v. Fitzgerald, 457 U.S. 800, 807 

(1982); Stump v. Sparkman, 435 U.S. 349, 355 (1978); Pierson v. Ray, 386 U.S. 547, 553-54 

(1967); Alzua v. Johnson, 231 U.S. 106, 111 (1913); Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 

347 (1872); Randall v. Brigham, 74 U.S. (7 Wall.) 523, 536 (1868). The doctrine has its origin in 

early English common law. See Bradley, 80 U.S. (13 Wall.) at 347; Randall, 74 U.S. (7 Wall.) at 

534 & n., 536; Sirros v. Moore [1975] 1 Q.B. (C.A.) 118, 132, 137 (1974). 

2. Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) ("[J]udges of courts. . . are not liable to civil 

actions for their judicial acts, even when such acts are in excess of their jurisdiction. . . .") (quoting 

Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351 (1872)); see, e.g., Dykes v. Hosemann, 743 F.2d 

1488, 1495 (11th Cir. 1984); Rheuark v. Shaw, 628 F.2d 297, 304 (5th Cir. 1980), cert denied, 450 

U.S. 931 (1981); Gregory v. Thompson, 500 F.2d 59, 62 (9th Cir. 1974). Judicial immunity does 

not bar "prospective injunctive relief against a judicial officer acting in her judicial capacity," nor 

does it bar an award of attorney's fees under 42 U.S.C. § 1988. Pulliam v. Allen, 104 S. Ct. 1970, 

1981, 1982 (1984). 

3. See Stump v. Sparkman, 435 U.S. 349, 363 (1978) (quoting Bradley v. Fisher, 80 U.S. (13 Wall.) 

335, 347 (1872)); Pierson v. Ray, 386 U.S. 547, 554 (1967); Randall v. Brigham, 74 U.S. (7 Wall.) 

523, 536 (1868); Sirros v. Moore, [1975] 1 Q.B. (C.A.) 118, 132 (1974); see also Jennings, Tort 

Liability of Administrative Officers, 21 Minn. L. Rev. 263, 271-72 (1937) (nine policy reasons 

suggested for "so sweeping a rule" of absolute immunity); Sadler, Judicial and Quasi-Judicial 

Immunities. A Remedy Denied, 13 Melb. U.L. Rev. 508, 524 (1982) ("Firstly, and most 

fundamentally, it is said that the public interest requires an independent judiciary free from the 

fear of vexatious personal actions."); Note, Judicial Immunity and Judicial Misconduct: A Proposal 

for Limited Liability, 20 Ariz. L. Rev. 549, 579-88 (1978) (nine policy reasons advanced in favor 

of judicial immunity) [hereinafter cited as Judicial Misconduct]; Note, Developments in the Law-

-Remedies Against the United States and Its Officials, 70 Harv. L Rev. 827, 833 (1957) 
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("[A]vailability of a defense to a subsequent action against him is easily rationalized as being 

essential to the proper administration ofjustice.") [hereinafter cited as Remedies Against the United 

States]. 

4. See, e.g., Pulliam v. Allen, 104 S. Ct. 1970, 1976 (1984); Stump v. Sparkman, 435 U.S. 349, 369 

(1978) (Powell, J., dissenting); Pierson v. Ray, 386 U.S. 547, 554 (1967); Bradley v. Fisher, 80 

U.S. (13 Wall.) 335, 347 (1872); Jennings, supra note 3, at 271; Wilson, Judicial Immunity-To Be 

or Not To Be, 25 How. L.J. 809, 810 (1982); 11 Ind. L. Rev. 489, 499 (1978). 

5. See, e.g., Pierson v. Ray, 386 U.S. 547, 564 n.4 (1967) (Douglas, J., dissenting); Harper v. 

Merckle, 638 F.2d 848, 856 n.10 (5th Cir. 1981), certdenied, 454 U.S. 816 (1981); Jennings, supra 

note 3, at 271-72 & n.34; Nagel, Judicial Immunity and Sovereignty, 6 Hastings Const. L.Q. 237, 

265 (1978); Sadler, supra note 3, at 525; Judicial Misconduct, supra note 3, at 584; Remedies 

Against the United States, supra note 3, at 833. 

6. See Pulliam v. Allen, 104 S. Ct. 1970, 1976 (1984) (quoting Scott v. Stansfield, 3 L.R.-Ex. 220, 

223 (1868)); Pierson v. Ray, 386 U.S. 547, 554 (1967); Gregory v. Thompson, 500 F.2d 59, 63 

(9th Cir. 1974); McAlester v. Brown, 469 F.2d 1280, 1283 (5th Cir. 1972); Brazier, Judicial 

Immunity and the Independence of the Judiciary, [1976] Pub. L. 397, 399; Jennings, supra note 3, 

at 271 & n.31; see also Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 347 (1872) ("For it is a general 

principle of the highest importance to the proper administration of justice that a [judge], in 

exercising the authority vested in him, shall be free to act upon his own convictions, without 

apprehension of personal consequences to himself."); Beard v. Udall, 648 F.2d 1264, 1269 n.5 

(9th Cir. 1981) (per curiam) (underlying purpose of judicial immunity is principled and fearless 

decisionmaking); Rankin v. Howard, 633 F.2d 844, 847 (9th Cir. 1980) (same), cert. denied, 451 

U.S. 939 (1981). 

7. Floyd v. Barker, 12 Co. Rep. 23, 24, 77 Eng. Rep. 1305, 1306 (Star Chamber 1607); see Bradley 

v. Fisher, 80 U.S. (13 Wall.) 335, 349 (1872) (mentioning the possibility of an endless cycle and 

the burden placed on judges compelled to answer in civil actions for their judicial acts); Brazier, 

supra note 6, at 399 ("The unacceptable spectre of a flood of groundless actions by persistent 

litigants is [a] powerful deterrent to subjecting judges to civil actions."); Kates, Immunity of State 

Judges Under the Federal Civil Rights Acts: Pierson v. Ray Reconsidered, 65 Nw. U.L. Rev. 615, 

617-19 & n.10 (1970) (judicial immunity provides protection against "harassment of state judges" 

by institution of frivolous suits). But see Note, Liability of Judicial Officers Under Section 1983, 

79 Yale L.J. 322, 334 n.63 (1969) (summary judgment appropriate in case of compulsive litigant) 

[hereinafter cited as Liability]. 

8. 435 U.S. 349 (1978). 

9. Id. at 356-57 (quoting Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351 (1872)). 

10. 435 U.S. at 360. 

11. See supra note 4 and accompanying text. 
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12. Commentators have criticized absolute judicial immunity and have urged a qualified immunity 

in certain instances. See, e.g., Nagel, supra note 5, at 237-38, 268; Rosenberg, Stump v. Sparkman: 

The Doctrine of Judicial Impunity, 64 Va. L. Rev. 833, 833 (1978); Note, Immunity of Federal 

and State Judges from Civil Suit-Time for a Qualified Immunity?, 27 Case W. Res. L. Rev. 727, 

727-29 (1977) [hereinafter cited as Immunity of Federal and State Judges]; Note, Judges-

Immunities-Judicial Act and Jurisdiction Broadly Defined, 62 Marq. L. Rev. 112, 122-23 (1978) 

[hereinafter cited as Judicial Act and Jurisdiction]; 22 How. L.J. 129, 140-41 (1979). 

13. Compare Dykes v. Hosemann, 743 F.2d 1488, 1495 (1 1th Cir. 1984) ("[E]ven advance 

agreements between a judge and other parties as to the outcome of a judicial proceeding do not 

pierce a judge's immunity from suits for damages.") and Scott v. Dixon, 720 F.2d 1542, 1546 (11th 

Cir. 1983) (if clerk were a judge absolute immunity would be assured despite assertion by appellant 

that defendant conspired or reached an understanding with the clerk about the issuance of a 

warrant), cert. denied, 105 S. Ct, 122 (1984) with Beard v. Udall, 648 F.2d 1264, 1270 (9th Cir. 

1981) (per curiam) (proof of prior agreement between judge and prosecutor would preclude claim 

of immunity because the agreement is not a judicial act) and Rankin v. Howard, 633 F.2d 844, 847 

(9th Cir. 1980) ("We conclude that a judge's private, prior agreement to decide in favor of one 

party is not a judicial act."), cert. denied, 451 U.S. 939 (1981). 

14. See Nagel, supra note 5, at 241 ("[T]he scope of immunity is, in fact, broader for judges because 

the method of defining the judicial function has been less restrictive."); Judicial Misconduct, supra 

note 3, at 573-74 ("The approach taken by Justice White [in Stump] is too broad."); Judicial Act 

and Jurisdiction, supra note 12, at 112 ("[The Supreme Court put] forward a broad definition of 

judicial act. ... ); Comment, Judicial Immunity: An Unqualified Sanction of Tyranny from the 

Bench?, 30 U. Fla. L. Rev. 810, 819 (1978) ("Clearly, the factors established by the Court for 

determining the judicial nature of an act are not viable.") [hereinafter cited as Judicial Immunity]. 

15. See infra notes 41-47 and accompanying text. 

16. See infra notes 80-82 and accompanying text. 

17. 42 U.S.C. § 1983 (1982) protects every citizen from any violation of all rights, privileges, and 

immunities secured by the Constitution. See id. A judge's secret agreement to rule against a party, 

prior to any judicial proceeding, violates the right to a fair and impartial tribunal guaranteed by the 

due process clause of the Fourteenth Amendment. See U.S. Const. amend. XIV. See infra note 83 

and accompanying text. 

18. See infra notes 84-86 and accompanying text. 

19. 435 U.S. 349 (1978). 
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VOL 53 ISS 6 ART. 10 | I | THE STUMP DEFINITION OF JUDICIAL ACT 

In Stump v. Sparkman,19 the Supreme Court for the first time 

established what constitutes a judicial act for purposes of 

judicial immunity.20 The Court developed a two-factor test for 

determining whether a judge's act is a "judicial" one.21 The first 

factor - whether the act was a function normally performed by a 

judge - relates to the "nature of the act itself."22 The second 

factor - whether the parties dealt with the judge in his judicial 

capacity - looks to the "expectations of the parties."23 In order 

to understand the broad nature of the Stump definition, it is 

necessary to examine the facts surrounding this controversial 

decision. 

In Stump, a document containing a petition to have a tubal ligation 

performed on a minor was presented to Judge Stump by the minor's 

mother.24 She stated in the petition that her daughter was 15 years 

old and somewhat retarded, although the girl had attended public 

school and had been promoted with her class each year.25 The 

petition also stated that the minor had stayed out overnight on 

several occasions with youths and older men, and that as a result 

of this behavior and her low mentality a tubal ligation would be 

in the child's best interests and would prevent unfortunate 

circumstances from occurring.26 The judge approved and signed the 

petition in an ex parte proceeding without a hearing, and without 

notice to either the girl or to anyone on her behalf.27 The 

operation subsequently took place. 

Two years later, and after her marriage, the girl discovered that 

she had been sterilized.28 She brought a section 1983 action for 

damages against the judge, claiming a deprivation of her 

constitutional rights.29 The Supreme Court in a five-to-three 

decision held that the judge was absolutely immune from damages 

under the doctrine of judicial immunity.30 The Court had no 

difficulty classifying the action as a judicial function: It stated 

that state judges are often called upon in their official capacity 

to approve petitions relating to the "affairs of minors," and that 

Judge Stump was "acting as a county circuit court judge."31 

The normal judicial function factor of the definition was broadly 

applied by the majority: Approving a petition for a tubal ligation 

was equated with the routine approval of a petition relating to 

the affairs of a minor.32 Thus, the act in question need not be 

performed often or even at all in order to be considered a normal 

judicial function.33 Although less clearly developed in Stump, the 

second factor - dealing with the judge in his judicial capacity -
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was applied just as broadly. According to the Court, because the 

mother presented the sterilization petition to the judge and he 

signed it, the parties dealt with the judge in his judicial 

capacity.34 Under this reading, a judge's approval of a mother's 

petition to lock her daughter in the attic would be considered a 

judicial act merely because the mother had submitted her petition 

to the judge in his official capacity.35 

Such a broad interpretation of "judicial act" demonstrates how far 

the Supreme Court is willing to go in upholding the doctrine of 

judicial immunity, even in the face of gross unfairness in the 

judicial process.36 Although Stump makes clear how paramount and 

unyielding the policies behind judicial immunity are, it explains 

neither the precise meaning of a judicial act, nor how to apply 

the majority's definition to a given act. 

 

(Fordham Law Review. Joseph Romagnoli) 

 

Footnotes 

20. See id. at 360. 

21. See id. at 362. 

22. Id. 

23. Id. 

24. See id. at 351. 

25. Id. 

26. Id. 

27. See id. at 360. 

28. Id. at 353. 

29. Id. at 353 & n.2. 

30. See id. at 364. 

31. Id. at 362. 

32. See id. at 365-67 (Stewart, J., dissenting); see also Rosenberg, supra note 12, at 848 (Stump 

Court's broad application of judicial act test, and failure to formulate a "narrow [definition] ... 

results in little, if any, protection against even the worst judicial excesses."); Judicial Misconduct, 

supra note 3, at 573 ("Nor do judges 'normally' approve a mother's request to have her daughter 
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sterilized."); Judicial Act and Jurisdiction, supra note 12, at 118-19 ("[A]pproval of a parent's 

decision regarding medical treatment for a minor, is not a function normally performed by a 

judge."); Judicial Immunity, supra note 14, at 818 ("Court implied that a petition which would 

deprive a minor of a fundamental right was no different from a petition to settle a minor's claim.") 

(footnote omitted); 11 Ind. L. Rev. 489, 497 (1978) ("The Court did not contend that normal 

judicial functions include approval of petitions for sterilization but reasoned that consideration of 

a petition relating to the affairs of a minor is the type of action a judge is normally called upon to 

review in his official capacity."). 

33. See Stump v. Sparkman, 435 U.S. 349, 362 n.11 (1978) ("Even if it is assumed that in a lifetime 

of judging, a judge has acted on only one petition of a particular kind, this would not indicate that 

his function in entertaining and acting on it is not the kind of function that a judge normally 

performs."); But see id. at 367 (Stewart, J., dissenting) (the act "was in no way an act 'normally 

performed by a judge.' Indeed, there is no reason to believe that such an act has ever been 

performed .. 

34. See 435 U.S. at 362. 

35. See id. at 367 (Stewart, J., dissenting). 

36. See id. at 359 ("A judge is absolutely immune from liability for his judicial acts even if his 

exercise of authority is flawed by the commission of grave procedural errors."); Arsenaux v. 

Roberts, 726 F.2d 1022, 1023 (5th Cir. 1982) (same) (quoting Stump, 435 U.S. at 359); Beard v. 

Udall, 648 F.2d 1264, 1269 (9th Cir. 1981) (per curiam) ("The fact that a judge commits 'grave 

procedural errors' is not sufficient to deprive a judge of absolute immunity.") (quoting Stump, 435 

U.S. at 359). 
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VOL 53 ISS 6 ART. 10 | II | SUBSTANTIVE PROBLEMS WITH THE STUMP 

DEFINITION OF JUDICIAL ACT 

The first factor of the Stump test indicates that a judicial act 

is one normally performed by a judge, while the second factor 

requires that the parties deal with the judge in his judicial 

capacity.37 Only in the most obvious cases, however, will these 

factors present no problems. For instance, physical removal of, or 

assault on an individual during a judicial proceeding cannot be 

considered a normal act of a judge under any circumstances, even 

though the parties may be dealing with the judge in his judicial 

capacity.38 The doctrine of judicial immunity was not intended to 

protect this type of act.39 On the other hand, arraigning, 

convicting and sentencing are examples of acts that are integral 

parts of the judicial process and are clearly normal acts of a 

judge acting within his judicial capacity.40 

The problems with this two-factor test41 develop when the act in 

question is not clearly a judicial function. A judge's act can be 

ministerial,42 administrative,43 executive,44 legislative,45 or 

purely judicial.46 As long as the particular act is considered a 

normal function, however, it will pass the first prong of the 

judicial act test.47 As a result, normal administrative and 

executive functions of a judicial officer have been protected under 

the doctrine of judicial immunity.48 Likewise, normal ministerial 

or legislative acts of a judicial officer might be considered to 

be judicial acts under Stump, and therefore protected by judicial 

immunity.49 

The flaw in applying this prong of the Stump test in this manner 

is that a certain act performed by a judge in a given case may be 

a normal official function for that judge without being a judicial 

act.50 A judicial act requires the kind of discretion or judgment 

closely connected to the adjudication of controversies.51 The 

purpose behind the doctrine of judicial immunity is to assure 

independent judicial decisionmaking52 Ministerial acts, such as 

properly filing court papers,53 require no discretion or judgment.54 

Thus, lack of immunity for such acts poses no threat to the 

decisionmaking process.55 Similarly, there is no threat to the 

independence of the judiciary if the doctrine is inapplicable to 

the performance of executive, administrative or legislative acts. 

Executive or administrative acts, such as evaluating and 

appointing judicial officers, or hiring and firing employees,56 

require some discretion, but not discretion that bears on 

independent decisionmaking in the adjudication process.57 The same 
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reasoning applies to legislative acts, such as the promulgation of 

disciplinary rules.58 

The second factor-that the judge be dealt with in his judicial 

capacity-might be read as excluding these other acts that literally 

are not performed in any judicial capacity.59 Some courts, however, 

have granted judicial immunity for such nonjudicial acts as 

discharging a probation officer and appointing and supervising 

court reporters.60 This erroneous application results from the lack 

of a more precise definition of what constitutes a judicial act 

for purposes of judicial immunity.61 

In order to protect the important policies behind judicial 

immunity, the Stump definition of judicial act must be read in 

light of Justice White's statement in the majority opinion: 

"Because Judge Stump performed the type of act normally performed 

only by judges and because he did so in his capacity as a Circuit 

Court Judge, we find no merit to respondents' argument that. . . 

his action [was] nonjudicial and deprived him of his absolute 

immunity."62 

The first factor should therefore be read as meaning a function 

normally performed by judges only and not by administators or 

executives or legislators. A judge who hires city employees or 

sits on a county fiscal court with legislative powers only or 

evaluates candidates for judicial office may be performing a normal 

function, but it is not one normally performed only by a judge.63 

Policy reasons favoring absolute immunity do not apply under these 

circumstances. Liability arising from these actions can hardly 

cause fear in the judicial decisionmaking process.64 Moreover, 

these actions do not stem from any case or controversy, and thus 

can have no effect on the finality of judicial proceedings.65 

That the second factor-"judicial capacity"-is a narrower concept 

than "official capacity" is supported by Lynch v. Johnson,66 to 

which the Stump majority referred in addressing the second 

factor.67 The court noted in Lynch that although the defense of 

judicial immunity is very broad, "it does not afford any protection 

to a judge acting. . . in nonjudicial activities.68 Thus, the county 

judge could not invoke the doctrine of judicial immunity "because 

his service on a [county fiscal court] with only legislative and 

administrative powers did not constitute a judicial act."69 

Although these actions may be official functions of the judge, 

they are not judicial acts warranting immunity.70 Under this factor 

it is important to look to the character of the act, not the 

character of the actor.71 Indeed, Stump states as the first factor 
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the "nature of the act itself."72 Thus, if, for example, a court 

clerk exercises discretion in the course of a judicial proceeding, 

he may be able to invoke the doctrine of judicial immunity.73 

In short, the doctrine of judicial immunity is meant to protect 

only judicial acts,74 which, by definition, are acts requiring 

judicial discretion.75 When a judge does not exercise judicial 

discretion,76 the policies supporting absolute immunity 

disappear.77 A ministerial act requires no discretion,78 and while 

administrative, legislative, or executive acts require varying 

degrees of discretion, it is not judicial discretion merely because 

the actor is a judge.79 Judicial immunity should therefore not be 

granted to such exercises of discretion. 

 

(Fordham Law Review. Joseph Romagnoli) 

 

Footnotes 

37. See 435 U.S. at 362. 

38. See Gregory v. Thompson, 500 F.2d 59, 65 (9th Cir. 1974) ("Judge Thompson's choice to 

perform an act similar to that normally performed by a sheriff or bailiff should not result in his 

receiving absolute immunity for this act simply because he was a judge at the time."); see also 

Ammons v. Baldwin, 705 F.2d 1445, 1448 (5th Cir. 1983) ("[Tihe threat of physical abuse is clearly 

not a normal judicial function."), cert. denied, 104 S. Ct. 999 (1984); Harris v. Harvey, 605 F.2d 

330, 336 (7th Cir. 1979) (racial slander by judge not judicial under Stump), cert. denied, 445 U.S. 

938 (1980). 

39. The doctrine was intended to protect fearless decisionmaking in the judiciary, see infra note 52 

and accompanying text, not physical assaults on individuals. 

40. See Lopez v. Vanderwater, 620 F.2d 1229, 1234-35 (7th Cir.), cert. dismissed, 449 U.S. 1028 

(1980); see also Thomas v. Sams, 734 F.2d 185, 189 (5th Cir. 1984) ("Sams's acts as magistrate, 

including issuing the warrant and setting bond, are judicial acts for which he is absolutely immune 

from liability."), cert. denied, 53 U.S.L.W. 3882 (U.S. June 4, 1985); Scott v. Hayes, 719 F.2d 

1562, 1565 (11th Cir. 1983) ("The setting of conditions for property settlements in divorce cases 

is clearly a normal judicial function."); Birch v. Mazander, 678 F.2d 754, 756 (8th Cir. 1982) 

("[A]cceptance of a plea and the appointment of counsel [are clearly] functions normally 

performed by a judge."); Watson v. Interstate Fire & Cas. Co., 611 F.2d 120, 122-23 (5th Cir. 

1980) (issuing arrest warrant and conducting hearing are clear judicial functions); McAlester v. 

Brown, 469 F.2d 1280, 1282 (5th Cir. 1972) (contempt citations "[fall] squarely within the 

sheltered zone" of immunity); Nickels v. Meden, 517 F. Supp. 102, 104 (E.D. Mich. 1981) 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 53 of 106 

("issuance of a bench warrant, finding the plaintiff in contempt of court, and having the plaintiff 

placed in custody" are all clear judicial acts). 

41. Commentators have criticized the Stump definition of a judicial act because of its inherent 

vagueness. See, e.g., Block, Stump v. Sparkman and the History of Judicial Immunity, 1980 Duke 

L.J. 879, 920 ("Courts applying [Stump] have been misled by that decision's inadvertent 

redefinition of the concept of a judicial act."); Wilson, supra note 4, at 816 ("divergent opinions 

of. . . Supreme Court as to the definition of 'judicial act' illustrate the existing confusion as to the 

actual meaning of the term . . . "). 

42. See Exparte Virginia, 100 U.S. 339, 348 (1879); Rheuark v. Shaw, 628 F.2d 297, 306 & n.16 

(5th Cir. 1980), cert. denied, 450 U.S. 931 (1981); Clark v. Campbell, 514 F. Supp. 1300, 1302 

(W.D. Ark. 1981). 

43. See Supreme Court of Va. v. Consumers Union, 446 U.S. 719, 722 (1980); Rheuark v. Shaw, 

628 F.2d 297, 301 & n.5 (5th Cir. 1980), cert. denied, 450 U.S. 931 (1981); Clark v. Campbell, 

514 F. Supp. 1300, 1302 (W.D. Ark. 1981); see also Lynch v. Johnson, 420 F.2d 818, 820 (6th Cir. 

1970) ("administrative" powers delegated to Kentucky County Fiscal Court); cf. Imbler v. 

Pachtman, 424 U.S. 409, 431 n.33 (1976) ("At some point, and with respect to some decisions, 

the prosecutor no doubt functions as an administrator rather than as an officer of the court."). 

44. See Thomas v. Sams, 734 F.2d 185, 188, 189-90 (5th Cir. 1984), cert. denied, 53 U.S.L.W. 3882 

(U.S. June 4, 1985); see also Crowe v. Lucas, 595 F.2d 985, 989-90 (5th Cir. 1979) ("Maintaining 

order at a Board of Aldermen's meeting is normally a function performed by an Alderman [in his 

executive capacity] rather than a Municipal Judge."); Clark v. Campbell, 514 F. Supp. 1300, 1302-

03 (W.D. Ark. 1981) (hiring county employees is an executive duty under Arkansas law). 

45. See Supreme Court of Va. v. Consumers Union, 446 U.S. 719, 731 (1980) ("[P]ropounding the 

[State Bar] Code was not an act of adjudication but one of rulemaking."); see also Rheuark v. 

Shaw, 628 F.2d 297, 304 n.12 (5th Cir. 1980) ("[W]e need not decide whether the members of the 

commissioners court enjoy absolute immunity... for their 'legislative acts.' "), cerL denied, 450 

U.S. 931 (1981); Lynch v. Johnson, 420 F.2d 818, 820 (6th Cir. 1970) ("[T]he powers delegated 

to the Fiscal Court by the Kentucky Statutes appear to be. . . legislative. . . powers."). 

46. See supra note 40 and accompanying text. 

47. See, e.g., Sevier v. Turner, 742 F.2d 262, 272 (6th Cir. 1984); Scott v. Dixon, 720 F.2d 1542, 

1547 (11th Cir. 1983), cert. denied, 105 S. Ct. 122 (1984); Scott v. Hayes, 719 F.2d 1562, 1564-

65 (11th Cir. 1983); Arsenaux v. Roberts, 726 F.2d 1022, 1023 (5th Cir. 1982) (quoting Stump v. 

Sparkman, 435 U.S. 349, 362 (1978)); Birch v. Mazander, 678 F.2d 754, 756 (8th Cir. 1982); 

Beard v. Udall, 648 F.2d 1264, 1269 (9th Cir. 1981) (per curiam) (quoting Stump, 435 U.S. at 

362); Lopez v. Vanderwater, 620 F.2d 1229, 1234-35 (7th Cir.), cert. dismissed, 449 U.S. 1028 

(1980). See supra notes 37-40 and accompanying text. 

48. See, e.g., Rheuark v. Shaw, 628 F.2d 297, 304-05 (5th Cir. 1980) (failure to appoint sufficient 

number of court reporters constituted judicial act under Stump), cert. denied, 450 U.S. 931 (1981); 

Slavin v. Curry, 574 F.2d 1256, 1263 (5th Cir.) ("supervision of court reporters" clear judicial act 
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under Stump), modified on other grounds 583 F.2d 779 (5th Cir. 1978); Blackwell v. Cook, 570 F. 

Supp. 474, 477-79 (N.D. Ind. 1983) (termination of probation officer a judicial act under Stump). 

49. That this result is less likely is evidenced by two Supreme Court cases, Ex Parte Virginia, 100 

U.S. 339 (1879), and Supreme Court of Va. v. Consumers Union, 446 U.S. 719 (1980). In Ex Parte 

Virginia, the Court made a disinction between ministerial and judicial acts, and stated judges 

should not be protected for mere ministerial acts. See Ex Parte Virginia, 100 U.S. at 348. This 

Note, however, addresses ministerial acts in the context of judicial immunity for two reasons. First, 

Ex Parte Virginia dealt with the criminal liability of a judge, and not a suit for damages. See id. at 

340. Second, Stump makes no reference to the Ex Parte Virginia distinction. See Stump, 435 U.S. 

at 362. 

In Consumers Union, the Court stated that the promulgation of the Virginia Bar Code is a 

legislative act, and that the judicial officers were therefore not shielded under the doctrine of 

judicial immunity. See Consumers Union, 446 U.S. at 731. This Note, however, will address 

legislative acts of judicial officers in the context of judicial immunity for two reasons. First, the 

Court did not apply the Stump test to the act in question when addressing the judicial immunity 

doctrine, see Consumers Union, 446 U.S. at 731, and it is clear that Stump is still the "seminal" 

case on judicial immunity in damage suits. See Pulliam v. Allen, 104 S. Ct. 1970, 1978 & n.15 

(1984). Second, the type of civil relief sought in Consumers Union was for declaratory and 

injunctive relief but not damages. Consumers Union, 446 U.S. at 726. 

50. See Block, supra note 41, at 920-21; Wilson, supra note 4, at 809-10, 11 Ind. L Rev. 489, 498 

(1978); cf. Harlow v. Fitzgerald, 457 U.S. 800, 810-11 (1982) (judges absolutely immune only 

when performing acts judicial in nature, but not for other official acts). See supra notes 42-46 and 

accompanying text. 

51. See Supreme Court of Va. v. Consumers Union, 446 U.S. 719, 731 (1980) (judicial functions 

arise out of the adjudication of controversies); Richardson v. Koshiba, 693 F.2d 911, 914 (9th Cir. 

1982) ("These [executive] functions bear little resemblance to the characteristic of the judicial 

process that gave rise to the recognition of absolute immunity for judicial officers: the adjudication 

of controversies between adversaries."); Perkins v. United States Fidelity & Guar. Co., 433 F.2d 

1303, 1304-05 (5th Cir. 1970) (per curiam) (discretionary acts taken in the adjudication of a 

commitment hearing are judicial acts); Cronovich v. Dunn, 573 F. Supp. 1330, 1335-36 (E.D. 

Mich. 1983) (judicial act requires both the exercise of discretion and the normal elements of a 

judicial proceeding); Wilson, supra note 4, at 814-15; cf Butz v. Economou, 438 U.S. 478, 510-11 

(1978) (prosecutor's discretionary functions intimately connected with judicial process deserve 

absolute immunity because of same policy reasons supporting judicial immunity); Imbler v. 

Pachtman, 424 U.S. 409, 430 (1976) (same). 

52. See Pulliam v. Allen, 104 S. Ct. 1970, 1975-76 (1984); Pierson v. Ray, 386 U.S. 547, 554 

(1967); Sparks v. Duval County Ranch Co., 604 F.2d. 976, 980 (5th Cir. 1979) (en banc), cert. 

denied, 445 U.S. 943, 449 U.S. 1021, afl'd on other grounds sub nom. Dennis v. Sparks, 449 U.S. 

24 (1980); Gregory v. Thompson, 500 F.2d 59, 63 (9th Cir. 1974); Cronovich v. Dunn, 573 F. 

Supp. 1330, 1335 (E.D. Mich. 1983); see also McCray v. Maryland, 456 F.2d 1, 3-4 (4th Cir. 1972) 
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(officials not exercising judicial discretion do not require protection of absolute judicial immunity 

for fear of "burdensome and vexatious litigation"); 11 Ind. L. Rev. 489, 499 ("The primary reason 

given for the existence of the judicial immunity doctrine is to preserve the integrity and 

independence of the judicial decision-making function."). 

53. See McCray v. Maryland, 456 F.2d 1, 4 (4th Cir. 1972). 

54. See, e.g., Scott v. Dixon, 720 F.2d 1542, 1546 (11th Cir. 1983), cert. denied, 105 S. Ct. 122 

(1984); Perkins v. United States Fidelity & Guar. Co., 433 F.2d 1303, 1305 (5th Cir. 1970) (per 

curiam); 11 Ind. L. Rev. 489, 498-99 (1978). The pronouncement or rendition of a judgment, for 

example, is a judicial act, while the entry thereof is merely ministerial. See Peoples Elec. Co-op. 

v. Broughton, 191 Okla. 229, 232, 127 P.2d 850, 853 (1942); Abernathy v. Huston, Co., 166 Okla. 

184, 188, 26 P.2d 939, 944 (1933); Coleman v. Zapp, 105 Tex. 491, 494, 151 S.W. 1040, 1041 

(1912). 

55. See Scott v. Dixon, 720 F.2d 1542, 1546 (11th Cir. 1983) (Because judicial immunity ensures 

fearless exercise of judicial discretion, "[t]he question which must be answered with regard to the 

extension of absolute judicial immunity. . . is whether the act • . . is discretionary or ministerial in 

nature."), cert. denied, 105 S. Ct. 122 (1984); Cronovich v. Dunn, 573 F. Supp. 1330, 1336 (E.D. 

Mich. 1983) ("There is no immunity when a judge acts in a ministerial phase."); Lewis v. 

Blackburn, 555 F. Supp. 713, 723 (W.D.N.C. 1983) ("There is no judicial immunity in the 

performance of ministerial duties."), aff'd, 734 F.2d 1000 (4th Cir. 1984); 11 Ind. L. Rev. 489, 499 

(1978) ("Since the ministerial/judicial distinction attempts to separate acts that involve the exercise 

of judgment from those that allow the judge no discretion, it serves to bring the scope of protection 

into closer harmony with its purpose."). 

56. See, e.g., Richardson v. Koshiba, 693 F.2d 911, 914 (9th Cir. 1982) (evaluation and appointment 

of judicial officers is an executive function); Lewis v. Blackburn, 555 F. Supp. 713, 723 (W.D.N.C. 

1983) (appointing magistrates constitutes ministerial as opposed to judicial act), affid, 734 F.2d 

1000 (4th Cir. 1984); Clark v. Campbell, 514 F. Supp. 1300, 1302 (W.D. Ark. 1981) (hiring and 

firing county employees are purely administrative and ministerial acts). It is not relevant that these 

lower courts may disagree on whether various appointment duties are either executive, 

administrative or even ministerial, because both the courts and commentators agree that these 

actions are not judicial. See Richardson v. Koshiba, 693 F.2d 911, 914 (9th Cir. 1982); Lewis v. 

Blackburn, 555 F. Supp. 713, 723 (.D.N.C. 1983), aff'd, 734 F.2d 1000 (4th Cir. 1984); Clark v. 

Campbell, 514 F. Supp. 1300, 1302-03 (,.D. Ark. 1981); Block, supra note 41, at 917-18; Wilson, 

supra note 4, at 815. 

57. See Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976); Richardson v. Koshiba, 693 F.2d 911, 

914 (9th Cir. 1982); McCray v. Maryland, 456 F.2d 1, 3-4 (4th Cir. 1972); Cronovich v. Dunn, 

573 F. Supp. 1330, 1335 (E.D. Mich. 1983); Doe v. County of Lake, 399 F. Supp. 553, 556 (N.D. 

Ind. 1975); Wilson, supra note 4, at 814-15. 

58. The Supreme Court has stated that the Virginia Court in propounding the State Bar Code acted 

in a rulemaking, not an adjudicatory, capacity; judicial immunity was therefore irrelevant. See 

Supreme Court of Va. v. Consumers Union, 446 U.S. 719, 731 (1980). Thus, legislative acts cannot 
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be protected under the doctrine of judicial immunity. See id.; Lynch v. Johnson, 420 F.2d 818, 820 

(6th Cir. 1970). 

59. See supra notes 52-58 and accompanying text. Although these acts may be official acts, they 

must be distinguished from judicial acts. See Cronovich v. Dunn, 573 F. Supp. 1330, 1336 (E.D. 

Mich. 1983) (an "official" function of a judge may be executive, legislative or judicial in nature); 

Block, supra note 200, at 920-21 (Stump Court disregards need to distinguish judicial acts from 

administrative or legislative acts; the broad judicial act definition equates judicial capacity with 

official capacity). 

60. See supra note 48 and accompanying text. 

61. See supra note 41. To examine diverging results under the Stump judicial act definition, 

compare supra note 48 and accompanying text with supra note 56 and accompanying text. One 

explanation for these inconsistencies is that the "appointment" of court reporters, clearly an 

administrative act, is equated with the "supervision" of court reporters. See Rheuark v. Shaw, 628 

F.2d 297, 304-05 (5th Cir. 1980) (judge immune for failure to appoint sufficient number of court 

reporters) (citing Slavin v. Curry, 574 F.2d 1256, 1263-64 (5th Cir.) (supervision of court reporters 

clear judicial function), modified on other grounds, 583 F.2d 779 (5th Cir. 1978)), cerL denied, 

450 U.S. 931 (1981). Although both actions are administrative in nature, the supervision of court 

reporters has a stronger connection with the judicial function. A judge can order the reporter to 

prepare a statement of facts for a case, see Rheuark, 628 F.2d at 305, or order him to alter or change 

a transcript, see Slavin, 574 F.2d at 1263-64, thus playing a role in the adjudicative process. 

62. Stump v. Sparkman, 435 U.S. 349, 362-63 (1978) (emphasis added). 

63. See, e.g., Richardson v. Koshiba, 693 F.2d 911, 914 (9th Cir. 1982) (candidate evaluation not 

judicial in nature); Lynch v. Johnson, 420 F.2d 818, 820 (6th Cir. 1970) (fiscal court with only 

legislative and administrative duties not judicial in nature); Clark v. Campbell, 514 F. Supp. 1300, 

1302-03 (W.D. Ark. 1981) ("hiring and firing" of employees by county judge administrative rather 

than judicial act); see also Lewis v. Blackburn, 555 F. Supp. 713, 723 (W.D.N.C. 1983) 

("Appointment. . . is a power to select that. . . is vested variously in governors, district bar 

organizations, judges, local governing boards, local officials, and the electorate.") (emphasis in 

original), affd, 734 F.2d 1000 (4th Cir. 1984). 

64. See supra notes 51-58 and accompanying text. 

65. See supra notes 5, 7 and accompanying text. 

66. 420 F.2d 818 (6th Cir. 1970). 

67. See Stump v. Sparkman, 435 U.S. 349, 361 n.10 (1978). 

68. Lynch v. Johnson, 420 F.2d 818, 820 (6th Cir. 1970). 

69. Stump v. Sparkman, 435 U.S. 349, 361 n.10 (1978). 

70. See Block, supra note 41, at 920-21 (Stump Court disregards need to distinguish judicial acts 

from administrative or legislative acts; broad judicial act definition equates judicial capacity with 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 57 of 106 

official capacity). In McAlester v. Brown, 469 F.2d 1280 (5th Cir. 1972), the Fifth Circuit applied 

four factors to analyze the judicial act in question. See id. at 1282. The fourth factor states that "the 

confrontation arose directly and immediately out of a visit to the judge in his official capacity." Id. 

The Stump Court created the judicial/official confusion by using the words "official capacity" 

when applying the first factor of the judicial act definition. See Stump, 435 U.S. at 362 ("State 

judges with general jurisdiction not infrequently are called upon in their official capacity to 

approve petitions relating to the affairs of minors. . . .") (emphasis added). Adding to the confusion 

over the nature of a judicial act, some courts have reverted back to the McAlester fourpart test 

instead of applying the Stump two-prong test. See, e.g., Thomas v. Sams, 734 F.2d 185, 189 (5th 

Cir. 1984), cert. denied, 53 U.S.L.W. 3882 (U.S. June 4, 1985); Ammons v. Baldwin, 705 F.2d 

1445, 1447 (5th Cir. 1983), cert denied, 104 S. Ct. 999 (1984); Brewer v. Blackwell, 692 F.2d 387, 

396-97 (5th Cir. 1982). 

71. See Exparte Virginia, 100 U.S. 339, 348 (1879); Lewis v. Blackburn, 555 F. Supp. 713, 723 

(W.D.N.C. 1983), afid, 734 F.2d 1000 (4th Cir. 1984); Clark v. Campbell, 514 F. Supp. 1300, 

1302 (W.D. Ark. 1981); Doe v. County of Lake, 399 F. Supp. 553, 556 (N.D. Ind. 1975). 

72. Stump, 435 U.S. at 362. 

73. See Scott v. Dixon, 720 F.2d 1542, 1546 (11th Cir. 1983) ('The question which must be answered 

with regard to the extension of absolute judicial immunity . . . is whether the act performed by the 

[clerk] is discretionary or ministerial in nature."), cert. denied, 105 S. CL 122 (1984); McCray v. 

State, 456 F.2d 1, 4 (4th Cir. 1972) (court clerk act of filing papers mere ministerial act and thus 

no absolute judicial immunity); Gutierrez v. Vergari, 499 F. Supp. 1040, 1047 n.5 (S.D.N.Y. 1980) 

(no absolute judicial immunity for court clerk's ministerial duties). Court clerks are also immune 

from damages, however, for actions they are specifically required to do under court order or at 

judges' discretion. See Tarter v. Hury, 646 F.2d 1010, 1013 (5th Cir. 1981) (absolute judicial 

immunity for court clerks following direct court order or specific command of judge); Williams v. 

Wood, 612 F.2d 982, 985 (5th Cir. 1980) (per curiam) ("A clerk 'may receive immunity in his own 

right for the performance of a discretionary act or he may be covered by the immunity afforded 

the judge because he is performing a ministerial function at the direction of the judge.' ") (quoting 

Waits v. McGowan, 516 F.2d 203, 206 (3rd Cir. 1975)). Thus, if a judge orders a clerk to perform 

a ministerial task that causes injury to an individual, immunity may result for both the judge and 

the clerk in jurisdictions that interpret the supervision of court reporters as a judicial act. See Tarter 

v. Hury, 646 F.2d 1010, 1013 (5th Cir. 1981) (absolute judicial immunity for clerks following 

direct court order or specific command of judge); Blackwell v. Cook, 570 F. Supp. 474, 478-79 

(N.D. Ind. 1983) (supervision of court clerks or reporters judicial function) (citing Rheuark v. 

Shaw, 628 F.2d 297, 305 (5th Cir. 1980), cert denied, 450 U.S. 931 (1981)). 

74. See Stump v. Sparkman, 435 U.S. 349, 365 (1978) (Stewart, J., dissenting) (citing Bradley v. 

Fisher, 80 U.S. (13 Wall.) 335, 347, 348, 349, 351, 354, 357 (1872)); Brewer v. Blackwell, 692 

F.2d 387, 396 (5th Cir. 1982); Harper v. Merckle, 638 F.2d 848, 859 (5th Cir.), cert. denied, 454 

U.S. 816 (1981); Rheuark v. Shaw, 628 F.2d 297, 304-05 (5th Cir. 1980), cert denied, 450 U.S. 

931 (1981); Lopez v. Vanderwater, 620 F.2d 1229, 1234-35 (7th Cir.), cert. dismissed, 449 U.S. 

1028 (1980). 
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75. See supra note 50 and accompanying text. 

76. See supra note 50 and accompanying text. 

77. See supra notes 3-7 and accompanying text. 

78. See supra note 53 and accompanying text. 

79. See supra notes 54-57 and accompanying text. 
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VOL 53 ISS 6 ART. 10 | III | PROCEDURAL PROBLEMS WITH THE STUMP 

DEFINITION OF A JUDICIAL ACT 

Even when the Stump definition of judicial act is not being 

interpreted too broadly because of its inherent structural 

problems, it is being applied incorrectly.80 This misapplication 

takes place in cases involving a "private prior agreement," which 

involves a judge privately agreeing, prior to the judicial 

proceeding, to rule in favor of a party on a particular matter.81 

Courts disagree over whether the specific private prior agreement 

by the judge can be considered to be a judicial act within the 

meaning of the Stump definition.82 

A private prior agreement to rule in favor of a party is a violation 

of section 1983 of the Civil Rights Act, which prohibits "the 

deprivation of any rights, privileges, or immunities secured by 

the Constitution," and holds liable any person in violation 

thereof.83 Nevertheless, the Eleventh Circuit has applied the 

doctrine of judicial immunity to hold a judge to be absolutely 

immune from suit under section 1983.84 The court did not apply the 

Stump two-factor test to the illegal agreement,85 but instead 

implicitly applied the test to the subsequent ruling by the judge 

in the judicial proceeding.86 

If the Stump definition is properly applied to the private prior 

agreement, it will fail the test convincingly.87 Such an act cannot 

be considered a normal function of a judge even under the most 

expansive reading of the first factor.88 An illegal agreement by a 

corrupt judge prior to any judicial proceedings does not resemble 

anything close to a normal judicial function.89 Moreover, some 

courts hold that a judge who acts with any personal prejudice or 

economic interest in a case is not acting judicially, and should 

be held liable for any resulting damages.90 

Thus, the true issue underlying the faulty procedural application 

of Stump is whether a private prior agreement - a clear nonjudicial 

act - can be separated from the ruling itself - a clear judicial 

function. Some courts contend that if a judicial officer commits 

both judicial and nonjudicial acts, he can be held liable for those 

damages caused by his nonjudicial conduct.91 Therefore, application 

of the judicial act definition must focus on the act that is deemed 

to be the proximate cause of any deprivation of federally protected 

rights.92 In a private prior agreement, the act is a judge's secret 

conspiracy with a party prior to any judicial proceeding.93 The 

Stump test requires the court to determine immunity by looking at 

the act, not its end result, the proceeding.94 
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The strongest reasons for not separating the two acts, and thus 

for the faulty procedural application of Stump, lie in the policies 

behind judicial immunity.95 An argument has been made that to hold 

judges liable for damages in such cases will encourage suits 

against judges,96 which may  deter qualified candidates from 

seeking judicial office.97 Furthermore, judges could be haled into 

court and questioned about their actions, based only on conclusory 

allegations of prior agreements and conspiracies.98 Such frivolous 

claims conflict with the important policies underlying judicial 

immunity: judicial independence and finality.99 

These policies, however, must be balanced against the fundamental 

policy of providing an adequate remedy to a wrongfully injured 

party.100 Furthermore, firm application of the summary judgment 

rule of Federal Rule of Civil Procedure 56101 would require the 

prior agreements to be supported by allegations of fact, thus 

substantially reducing the number of frivolous suits.102 In 

addition, holding corrupt judges liable for damages is likely to 

deter similar lawless conduct and thus uphold judicial 

integrity,103 which might encourage qualified judicial candidates. 
104 Thus, the arguments against separating the private prior 

agreement from the decision are not persuasive. 

Finally, there is analagous authority to support the separation of 

the private prior agreement from the actual decision. A legislator 

who receives a bribe in exchange for his vote can be criminally 

prosecuted for the bribe alone without any inquiry into the 

legislative act itself, which is protected by legislative 

immunity.105 The notion is that although the illegal bribe and the 

actual vote are closely connected, the bribe undermines the 

integrity of the legislative process.106 

Similarly, a prior private agreement undermines the integrity of 

the judiciary.107 The act of ruling in favor of one party is 

obviously closely connected with the prior agreement or conspiracy 

to do so. The private prior agreement does not pass muster under 

the Stump judicial act definition, however, and therefore the 

doctrine of judicial immunity should not apply.108 This illegal 

conduct necessarily erodes the integrity and proper administration 

of the justice system. Thus, there are compelling reasons to hold 

a corrupt judge liable in damages for harm he causes an individual. 

If the doctrine of judicial immunity is misapplied in such cases, 

improper and unethical acts will be treated like proper judicial 

acts and will therefore become part of our judicial system. 

(Fordham Law Review. Joseph Romagnoli) 
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Footnotes 

80. The Stump judicial act definition has received substantial criticism from commentators. See, 

e.g., Judicial Immunity, supra note 14, at 819 (Stump factors criticized); Judicial Misconduct, 

supra note 3, at 575 (Court's broad definition ofjudicial act empowers judges to impose "extreme 

and irreversible remedies"); Judicial Act and Jurisdiction, supra note 12, at 119-20 (broad and 

generous judicial act definition offers no clear guides to its application); 22 How. L.J. 129, 141 

(1979) ("Stump will undoubtedly result in very serious and unfortunate consequences"). 

81. See Dykes v. Hosemann, 743 F.2d 1488, 1494-95 (11 th Cir. 1984); Beard v. Udall, 648 F.2d 

1264, 1269 & n.6 (9th Cir. 1981) (per curiam); Rankin v. Howard, 633 F.2d 844, 847 (9th Cir. 

1980), cert. denied, 451 U.S. 939 (1981); see also Scott v. Dixon, 720 F.2d 1542, 1546-47 (1 lth 

Cir. 1983) (court clerk performing judicial function reached agreement with a party to issue a 

criminal arrest warrant), cert. denied, 105 S. Ct. 122 (1984). 

82. Compare Dykes v. Hosemann, 743 F.2d 1488, 1495 (11th Cir. 1984) ("[W]e... hold that even 

advance agreements between a judge and other parties as to the outcome of a judicial proceeding 

do not pierce a judge's immunity from suits for damages.") with Beard v. Udall, 648 F.2d 1264, 

1269 (9th Cir. 1981) (per curiam) (a private prior agreement to rule in favor of one party not a 

judicial act) and Rankin v. Howard, 633 F.2d 844, 847 (9th Cir. 1980) (same), cert. denied, 451 

U.S. 939 (1981). 

83. 42 U.S.C. § 1983 (1982). Section 1983 provides in pertinent part:  

Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State or Territory or the District of Columbia, subjects, or causes to 

be subjected, any citizen of the United States or other person within the jurisdiction 

thereof to the deprivation of any rights, privileges, or immunities secured by the 

Constitution and laws, shall be liable to the party injured in an action at law, suit in 

equity, or other proper proceeding for redress .... Id. 

Although § 1983 uses the sweeping language of "every person," the settled common law doctrine 

of judicial immunity was not abolished. Pierson v. Ray, 386 U.S. 547, 554-55 (1967); see Pulliam 

v. Allen, 104 S. Ct. 1970, 1974 (1984) ("[C]ommon-law principles of. . .judicial immunity [are] 

incorporated into our judicial system and. . . should not be abrogated absent clear legislative intent 

to do so.") (citing Pierson, 386 U.S. at 554-55); Stump v. Sparkman, 435 U.S. 349, 356 (1978) 

("[The] doctrine of judicial immunity [is] applicable in suits under § I of the Civil Rights Act of 

1871, 42 U.S.C. § 1983, for the legislative record [gives] no indication that Congress intended to 

abolish this long-established principle."); Gregory v. Thompson, 500 F.2d 59, 62 (9th Cir. 1974) 

("A seemingly impregnable fortress in American Jurisprudence is the absolute immunity of judges 

from civil liability for acts done by them within their judicial jurisdiction."). 

84. See Dykes v. Hosemann, 743 F.2d 1488, 1495 (11 th Cir. 1984). 

85. See id. at 1494-95. 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 62 of 106 

86. The Dykes court followed the reasoning of Scott v. Dixon, 720 F.2d 1542 (11th Cir. 1983), cert 

denied, 105 S. Ct. 122 (1984) and Harper v. Merckle, 638 F.2d 848 (5th Cir.), cert denied, 454 

U.S. 816 (1981). See Dykes, 743 F.2d at 1495. In Scott, it was asserted that a court clerk reached 

an agreement with the defendant to issue a warrant for plaintiff's arrest. See Scott, 720 F.2d at 

1544. The court clerk issued the arrest warrant to enable the defendant to collect a debt, and was 

found to be immune under the doctrine of judicial immunity. See id. at 1547. The court stated that 

"[i]f [the clerk] were a judge, his absolute immunity would be assured despite the assertion. . . that 

[the defendant] and [the clerk] reached an understanding about the issuance of a warrant to be used 

[to collect a debt]." Id. at 1546. The Scott court, however, applied the Stump test not to the prior 

understanding, but to the issuance of a warrant, a clear judicial act. See id. at 1547. 

In Harper, the court noted in dictum "that even a judge who is approached as a judge by a party 

for the purpose of conspiring to violate § 1983 is properly immune from a damage suit." Harper, 

638 F.2d at 856 n.9. The Harper court relied on Dennis v. Sparks, 449 U.S. 24 (1980), see Harper, 

638 F.2d at 856 n.9, in which a judge issued an illegal injunction resulting from a conspiracy with 

a private party. See Dennis, 449 U.S. at 26. The Supreme Court in Dennis granted certiorari on the 

issue of derivative immunity, see 445 U.S. 942 (1980), but denied certiorari on the issue ofjudicial 

immunity, see id. at 943. The Court stated in dictum, "[t]he courts below concluded that the judicial 

immunity doctrine required dismissal of the § 1983 action against the judge who issued the 

challenged injunction, and as the case comes to us, the judge has been properly dismissed from the 

suit on immunity grounds." Dennis, 449 U.S. at 27. 

The Court's dictum in Dennis, however, resembles the faulty reasoning of the Scott court, because 

the Court only addressed the judicial act of issuing the illegal injunction, but not any prior 

understanding to commit the act. Id. Moreover, the facts of the case are distinguishable from a 

private prior agreement pattern because the alleged conspiracy in Dennis to rule in favor of one 

party took place after the judicial proceeding had already begun. See Sparks v. Duval County 

Ranch Co., 588 F.2d 124, 125 (5th Cir.) ("Under the alleged conspiracy, [defendant] bestowed 

financial favors upon [the judge], who in return would rule as [defendant] directed in cases before 

his court.") (emphasis added), modified on other grounds, 604 F.2d 976 (5th Cir. 1979) (en banc), 

cert denied, 445 U.S. 943, 449 U.S. 1021, aff’d on other grounds sub nom. Dennis v. Sparks, 449 

U.S. 24 (1980). 

87. See Beard v. Udall, 648 F.2d 1264, 1269 (9th Cir. 1981) (per curiam); Rankin v. Howard, 633 

F.2d 844, 847-49 (9th Cir. 1980), cert. denied, 451 U.S. 939 (1981); see also Arsenaux v. Roberts, 

726 F.2d 1022, 1023-24 (5th Cir. 1982) (because no material issues of fact raised as to an improper 

prior agreement, judge immune under Stump test). 

88. Although the Stump Court applied the first factor very broadly, see supra note 32 and 

accompanying text, it did at least apply the test to the "type of act normally performed only by 

judges," see Stump, 435 U.S. at 362. A private prior agreement, no matter how broadly interpreted, 

is still an illegal act that takes place before the judicial process ever begins. See supra note 81 and 

accompanying text. 
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89. The court in Rankin v. Howard, 633 F.2d 844 (9th Cir. 1980), cert. denied, 451 U.S. 939 (1981), 

called the act "the antithesis of the 'principled and fearless decisionmaking' that judicial immunity 

exists to protect." Id. at 847 (quoting Pierson v. Ray, 386 U.S. 547, 554 (1967)). See supra note 40 

and accompanying text for normal judicial functions. 

90. See, e.g., Brewer v. Blackwell, 692 F.2d 387, 397 (5th Cir. 1982) (judge vindicating personal 

objectives not acting judicially); Birch v. Mazander, 678 F.2d 754, 756 (8th Cir. 1982) (no 

indication that judge had any "personal involvement" with appellant to deprive him of his 

immunity); Harper v. Merckle, 638 F.2d 848, 859 (5th Cir.) ("[W]hen ... a judge has acted out of 

personal motivation and has used his judicial office as an offensive weapon to vindicate personal 

objectives, . . . then the judge's actions do not amount to 'judicial acts.' "), cert. denied, 454 U.S. 

816 (1981); Harris v. Harvey, 605 F.2d 330, 336 (7th Cir. 1979) (judge could be held liable for 

nonjudicial "racially motivated" critical communications to the press), cert. denied, 445 U.S. 938 

(1980); Zarcone v. Perry, 572 F.2d 52, 53-54 (2d Cir. 1978) (judge's outrageous conduct causing 

coffee vendor to be handcuffed, humiliated and treated for medical care because of judge's distaste 

of coffee resulted in punitive as well as compensatory damages). 

91. See, e.g., Sevier v. Turner, 742 F.2d 262, 272 n.9 (6th Cir. 1984); Brewer v. Blackwell, 692 F.2d 

387, 396 (5th Cir. 1982); Lopez v. Vanderwater, 620 F.2d 1229, 1235 (7th Cir.), cert. dismissed, 

449 U.S. 1028 (1980). But see Dykes v. Hosemann, 743 F.2d 1488, 1501-02 n.1 (11th Cir. 1984) 

(Hill, J., dissenting) ("It is improper and overly formalistic to separate a judge's prior agreement to 

decide in favor of one party from the specific act of ruling on the case itself. . . because that 

separates the rationale behind the decision from the decision itself."). 

92. See Beard v. Udall, 648 F.2d 1264, 1269 (9th Cir. 1981) (per curiam); Rankin v. Howard, 633 

F.2d 844, 847-48 & n.9 (9th Cir. 1980), cert. denied, 450 U.S. 931 (1981). 

93. See supra note 81 and accompanying text. 

94. See Stump, 435 U.S. at 362. Indeed, the Stump Court looked at the petition to determine if a 

judicial act was performed; it did not look to the end result of the petition, the tubal ligation. See 

id. 

95. See supra notes 3-7 and accompanying text. 

96. See Dykes v. Hosemann, 743 F.2d 1488, 1501-02 (11th Cir. 1984) (Hill, J., dissenting); see also 

Brazier, supra note 6, at 399 ("The unacceptable spectre of a flood of groundless actions by 

persistent litigants is [a] powerful deterrent to subjecting judges to civil actions."); Kates, supra 

note 7, at 617-19 & n.10 (judicial immunity protects against the "harassment of state judges" by 

frivolous suits). 

97. Although preventing the deterrence of qualified candidates has been advanced as a policy for 

granting judicial immunity, see Feldthusen, Judicial Immunity: In Search of an Appropriate 

Limiting Formula, 29 U.N.B. L.J. 73, 77 (1980); Jennings, supra note 3, at 271; Judicial Act and 

Jurisdiction, supra note 12, at 116 n.21, it has also been criticized as unfounded, because other 

professions subject practitioners to broader liability than judges, and this has not prevented people 
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of integrity and honesty from pursuing such careers, see Sadler, supra note 3, at 528; Judicial 

Misconduct, supra note 3, at 581-82. 

98. See Dykes v. Hosemann, 743 F.2d 1488, 1502 (11th Cir. 1984) (Hill, J., dissenting). But see 

Sparks v. Duval County Ranch Co., 604 F.2d 976, 978 (5th Cir. 1979) (en banc) ("[Mere 

conclusory allegations of conspiracy cannot, absent reference to material facts, survive a motion 

to dismiss. ), cert denied, 445 U.S. 943, 449 U.S. 1021, affd on other grounds sub nom. Dennis v. 

Sparks, 449 U.S. 24 (1980). 

99. See Elliott v. Perez, 751 F.2d 1472, 1478-79 (5th Cir. 1985) (broad, indefinite, conclusory 

complaints lay groundwork for disruption of judge's duties and frustration of policies underlying 

judicial immunity). See supra notes 4-7 and accompanying text. 

100. See Gregory v. Thompson, 500 F.2d 59, 63-64 & n.4 (9th Cir. 1974); Feldthusen, supra note 

97, at 106-07; Sadler, supra note 3, at 525-26; Judicial Immunity, supra note 14, at 819; Immunity 

of Federal and State Judges, supra note 12, at 741 & n.88. 

101. Fed. R. Civ. P. 56. 

102. See Butz v. Economou, 438 U.S. 478, 508 (1978); Arsenaux v. Roberts, 726 F.2d 1022, 1023-

24 (5th Cir. 1982); Beard v. Udall, 648 F.2d 1264, 1269-70 (9th Cir. 1981) (per curiam); 

Rosenberg, supra note 12, at 846 n.61; Liability, supra note 7, at 330, see also Harlow v. Fitzgerald, 

457 U.S. 800, 819 & n.35 (1982) (reiterating admonition in Butz v. Economou, 438 U.S. 478, 508 

(1978), against insubstantial suits against public officials enjoying qualified immunity; such cases 

should be disposed of by summary judgment motion). 

103. See Rosenberg, supra note 12, at 836; Judicial Immunity, supra note 14, at 819 & n.74; Judicial 

Misconduct, supra note 3, at 581-82 & n.273. 

104. See Judicial Misconduct, supra note 3, at 581-82 & n.273. 

105. See United States v. Brewster, 408 U.S. 501, 524-25 (1972). 

106. See id. at 524-25; Nagel, supra note 5, at 242-43 & n.36. 

107. See Rankin v. Howard, 633 F.2d 844, 847 (9th Cir. 1980) ("It is the antithesis of the 'principled 

and fearless decision-making' that judicial immunity exists to protect.") (quoting Pierson v. Ray, 

386 U.S. 547, 554 (1967)), cert. denied, 451 U.S. 939 (1981); see also Dykes v. Hosemann, 743 

F.2d 1488, 1495 (11th Cir. 1984) (although not following Rankin, majority cites Rankin argument 

against prior private agreements as both "persuasive" and "well-reasoned"); Judicial Misconduct, 

supra note 3, at 557, 589 & n.336 (four justices of Oklahoma Supreme Court sold approximately 

1878 cases between 1937 and 1958; "[t]he many corrupt decisions rendered by the Oklahoma 

Supreme Court... demonstrate the threat to the integrity of the judicial system posed by unbridled 

judges"). At least one commentator has analogized the possible restriction of judicial immunity 

with present limitations on legislative immunity. See Nagel, supra note 5, at 242-43 & n.37 

(analogy suggests that a judicial order or judgment would be as immune as a legislative vote, but 

liability might flow from judge's procedures, such as flipping a coin or taking a bribe to decide 

case). 
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108. See supra notes 87-89 and accompanying text. 
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VOL 53 ISS 6 ART. 10 | -- | CONCLUSION 

The doctrine of judicial immunity is broad. It is a necessity for 

a strong and independent judiciary. Although the parameters of 

judicial immunity are extensive, they do have limits. The judicial 

act requirement of judicial immunity is a basic tenet of the 

doctrine. If there is no judicial act performed, absolute immunity 

does not apply. A private prior agreement to rule in favor of a 

party is not a judicial act under any definition of the term, and 

therefore should never be afforded judicial immunity protection. 

Although executive, administrative, legislative, or ministerial 

acts may be official functions of a judge, they are not judicial 

acts under a correct reading of the Stump definition. Thus, the 

doctrine of judicial immunity should not apply in these instances 

either. 

 

(Fordham Law Review. Joseph Romagnoli) 
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VOL 27 ISS 1 | 0 | INTRODUCTION 

It is generally thought that some of those who serve in government 

should possess some degree of immunity from civil liability for 

acts performed as part of their official duties.1 This is 

considered necessary so that government officials who are called 

upon to exercise discretion in their duties will not be deterred 

from vigorously performing their jobs in the public interest,2 

Thus, in the United States, members of the executive branch, such 

as governors,3 teachers,4 police officers,5 and prison officials,6 

have been granted, under the common law, a qualified immunity from 

civil liability for their official actions. Under this qualified 

immunity, executive officers are exempt from civil liability for 

their wrongful behavior unless it can be shown that they knew or 

should have known that their behavior was improper.7 

On the other hand, under the common law, legislators enjoy absolute 

immunity in their official functions,8 and judges likewise enjoy 

absolute immunity from civil liability for their official 

functions so long as they are not utterly lacking in jurisdiction.9 

Absolute immunity for judges means that they may not be sued for 

their wrongful judicial behavior, even when they act for purely 

corrupt or malicious reasons.10 

The doctrine of judicial immunity is deeply entrenched in our legal 

system. It has been used to guard judges from common law causes of 

action, including false imprisonment,11 malicious prosecution,12 

and libel,13 as well as from statutory causes of action for the 

deprivation of civil liberties and constitutional rights.14 This 

immunity, however, does not apply to disciplinary actions against 

judges for violations of the professional and ethical standards 

that pertain to their conduct. This Article examines the doctrine 

of judicial immunity in the civil and criminal spheres. It analyzes 

the application of judicial immunity, as well as its limits, and 

appraises the notion that judicial immunity must be absolute to be 

effective. 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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VOL 27 ISS 1 | I | HISTORY OF JUDICIAL IMMUNITY 

It is often said that the doctrine of judicial immunity has ancient 

common law origins. While this may be true, some of the historical 

claims made for judicial immunity have been exaggerated. Some 

historians believe that under early English law, judges were 

generally liable for their wrongful acts, and judicial immunity 

was the exception and not the rule.15 Exaggeration has also occurred 

in respect to the history of judicial immunity in the United 

States. Indeed, even the Supreme Court has made some questionable 

assertions about the historical status of judicial immunity in 

this country. In a 1967 opinion, the High Court contended that the 

doctrine of judicial immunity had been settled and accepted 

throughout the states by the year 1871.16 More thorough research, 

however, has shown that in 1871 there was substantial variation 

about judicial immunity from state to state.17 In that year, 

thirteen states followed the rule of absolute immunity; nine states 

had considered the issue of immunity but had not ruled definitively 

on it; nine other states had not considered the issue; and six 

states had ruled that judges are not immune if they act 

maliciously.18 

As a historical matter, the doctrine of judicial immunity arose in 

response to the creation of the right of appeal. In the tenth and 

eleventh centuries in England, when no right of appeal existed, 

losing litigants could challenge unfavorable judgments on the 

ground that they were false.19 The litigant was entitled to both 

the nullification of a false judgment and a fine (known as an 

amercement) against the judge who had rendered it.20 As the right 

to appeal became available, it replaced amercements against 

judges, and gradually the doctrine of judicial immunity 

developed.21 In modern times, however, it has become questionable 

whether the availability of appeal is in all instances an adequate 

substitute for imposing liability on judges for their wrongful 

acts. Although a judge's act may eventually be reversed on appeal, 

the victim of the judge's behavior may have suffered damage in the 

interim for which appeal may not compensate. Indeed, irreversible 

and serious damage may have occurred, which is not correctable by 

appeal. 

Nevertheless, once appeal became available, judicial immunity was 

gradually accepted under the common law. In the seminal case of 

Floyd v. Barker,22 decided by Lord Coke in 1607, judicial immunity 

was established for judges who served on English courts of record. 

In that decision, Lord Coke discussed for the first time what are 
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now considered some of the modern policies that underlie the 

doctrine of judicial immunity. Judicial immunity serves the 

following purposes according to Lord Coke: 

(1) It insures the finality of judgments; 

(2) it protects judicial independence; 

(3) it avoids continual attacks upon judges who may be sincere 

in their conduct; and 

(4) it protects the system of justice from falling into 

disrepute.23 

Some of the purposes that have been advanced in support of judicial 

immunity are less convincing than others. It is debatable whether 

any of them justify absolute, rather than limited, immunity for 

judges. In a nation such as ours, which is founded on freedom of 

speech and which encourages criticism of government officials, 

using judicial immunity to protect the reputation of the judiciary 

is barely, if at all, legitimate. Ensuring the finality of 

judgments may be a valid goal, but it is not strong enough to 

justify absolute immunity for malicious judicial behavior that 

causes serious harm to others. While innocent judges should be 

sheltered from continual harassment, what about judges who are not 

innocent? Protecting judicial independence is an extremely 

important goal, but still, one wonders if absolute immunity is 

necessary to safeguard the independence of the judiciary. 

Today it is generally recognized that the most important purpose 

of judicial immunity is to protect judicial independence.24 As the 

Supreme Court has said, judicial immunity is needed because judges, 

who often are called upon to decide controversial, difficult, and 

emotion-laden cases, should not have to fear that disgruntled 

litigants will hound them with litigation charging improper 

judicial behavior.25 To impose this burden on judges would 

constitute a real threat to judicial independence. The question 

that remains, however, is whether absolute, as distinguished from 

qualified, immunity is necessary to protect judicial independence. 

Absolute immunity is strong medicine, justified only by a grave 

threat to the effective administration of justice.26 As Justice 

Douglas suggested in his dissenting opinion in Pierson v. Ray,27 

perhaps immunity should not extend to all judges, under all 

circumstances, no matter how outrageous their conduct.28 

The grant of absolute immunity to judges has often been criticized, 

especially because it is judges who have granted absolute immunity 
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to themselves.29 Referring to the rule of absolute immunity for 

judges, an esteemed commentator once remarked that a "cynic might 

be forgiven for pointing out just who made this rule."30 Moreover, 

the rule has been applied in some infamous cases in which judges 

have engaged in egregious behavior. Stump v. Sparkman,31 a 1978 

Supreme Court decision, was such a case. This case involved a state 

court order authorizing the sterilization of a fifteen-year-old 

girl on the petition of her mother. The mother's petition stated 

that the girl was somewhat retarded and had begun dating men, 

making sterilization necessary to prevent pregnancy. However, the 

girl's high school record indicated that in all probability she 

was not retarded.32 The state court judge who granted the petition 

ordering sterilization of the girl did not hold a hearing, appoint 

counsel or a guardian ad litem for the girl, or notify her of the 

petition or subsequent order.33 Despite these flagrant violations 

of due process of law, the Supreme Court ruled that the state court 

judge possessed absolute immunity for his acts and could not be 

held liable for any harm they caused. Tremendous criticism has 

since been directed at the Supreme Court's decision in Stump,34 but 

absolute immunity for judges remains the rule. 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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VOL 27 ISS 1 | II | TO WHOM IMMUNITY APPLIES 

As a general matter, judicial immunity protects all judges, from 

the lowest to the highest court, so long as they are performing a 

judicial act that is not clearly beyond their jurisdiction.35 

Judicial immunity is enjoyed by both state and federal judges,36 

and by judges of general jurisdiction as well as limited 

jurisdiction.37 Although, at one time, judges of inferior courts 

or courts of limited jurisdiction were afforded a restricted degree 

of immunity or no immunity at all,38 that is no longer the case. 

Today these judges possess the same degree of immunity as any other 

judges.39 Justices of the peace, magistrates, and other lay judges 

are included within the grant of immunity enjoyed by the judicial 

branch.40 However, many of the cases in which immunity has been 

denied because the judge acted in clear excess of jurisdiction 

involve justices of the peace or other lay judges.41 This suggests 

that in practice there may be less tolerance of judicial immunity 

for judges who are not formally trained in the law.42 

Judicial immunity has been given to administrative law judges and 

hearing examiners in administrative agencies.43 It has been held 

that court commissioners are judicial officers and, therefore, 

entitled to immunity for their official acts.44 Judicial immunity 

also has been granted to persons who perform quasi-judicial 

functions, and to individuals whose authority is the functional 

equivalent of that exercised by a judge.45 But judicial immunity 

will not be extended to persons who are not at least quasi-judicial 

officers,46 nor will it be extended beyond their judicial 

functions.47 

When judges delegate their authority or appoint persons to perform 

services for the court, their judicial immunity may follow the 

delegation or appointment. Court-appointed mediators have been 

given judicial immunity for performing judicial tasks.48 It also 

has been ruled that a doctor, appointed by a court to act as an 

examiner in an insanity hearing, is a quasi-judicial officer who 

possesses immunity from liability for any action taken in 

conjunction with the hearing.49 And court clerks and bailiffs have 

been granted immunity for their activities that are judicial in 

nature.50 

The law clerks of judges also are entitled to share in judicial 

immunity.51 It has been said that while some of the tasks performed 

by court clerks are judicial in character, the work of judges' law 

clerks is entirely so.52 Law clerks are sounding boards for the 

judges who employ them and are privy to judges' thoughts and ideas 
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about the law and the cases over which they preside.53 One court 

has said - perhaps with some exaggeration - that law clerks are 

simply extensions of the judges whom they serve, and for purposes 

of absolute judicial immunity, judges and law clerks are as one.54 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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VOL 27 ISS 1 | III | THE LIMITS OF IMMUNITY 

 

A. Jurisdictional Limitations 

Judicial immunity does not extend to the actions taken by a judge 

in the clear absence of jurisdiction. In determining if a judge 

acted in clear absence of jurisdiction, the focus is on subject 

matter jurisdiction rather than personal jurisdiction.55 At least 

one opinion, however, takes the position that if a court does not 

have personal jurisdiction, it lacks all jurisdiction and thereby 

forfeits judicial immunity.56 It is frequently said that the scope 

of a court's jurisdiction should be broadly construed in order to 

enhance the policies that underlie judicial immunity.57 The United 

States Supreme Court has stated that judges will not be deprived 

of immunity merely for acting in excess of jurisdiction; rather, 

they will be subject to liability only when acting in the clear 

absence of all jurisdiction.58 

In a number of cases, judges have been sued for summarily holding 

individuals in contempt of court and ordering them incarcerated.59 

Several decisions have held that, while this may be an act in 

excess of jurisdiction, so long as the judge had subject matter 

jurisdiction over the case, it is not an act taken clearly in the 

absence of jurisdiction and therefore is not beyond the ambit of 

judicial immunity.60 In one case, it was ruled that a judge who 

issued a summary contempt order did not act in the clear absence 

of jurisdiction despite that the order was contrary to a 

longstanding precedent and was unconstitutional as well.61 

On the other hand, judicial immunity has been denied where a judge 

issued an arrest warrant without a sworn complaint as required by 

law. Such an act has been held to be in clear excess of 

jurisdiction, and courts have refused to grant immunity from civil 

actions for malicious prosecution or abuse of process.62 In a 

similar vein, a justice of the peace was held liable for malicious 

prosecution for framing an affidavit to indicate that an offense 

had been committed within the territorial jurisdiction of his court 

when he knew full well that was not the case.63 Another justice of 

the peace was found to be acting completely beyond his jurisdiction 

when he tried a motorist under a statute that did not exist for an 

offense that occurred outside the jurisdiction of his court.64 
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B. Nonjudicial Acts 

The immunity that judges possess from civil liability extends only 

to acts that are judicial in nature. Unfortunately, it is very 

difficult to define exactly what constitutes a judicial act. It is 

clear, though, that judicial immunity is defined as well as 

justified by the functions it serves, not by the office of the 

person to whom it attaches.65 In Stump v. Sparkman,66 the Supreme 

Court explained that the relevant factors to determine whether an 

act is judicial are the character of the act itself-that is, 

whether it is a function normally performed by a judge-and the 

expectations of the parties-that is, whether the parties believe 

they are dealing with a judge in his or her judicial capacity.67 

Applying these factors in Stump, the Court ruled that it was a 

judicial act when a judge approved a petition from a mother 

ordering the sterilization of her minor child even though the 

petition was not given a docket number, was not filed with the 

clerk's office, "and was approved in an ex parte proceeding without 

notice to the minor, without a hearing, and without the appointment 

of a guardian ad litem."68 

Because it is not uncommon for state judges to be requested to 

approve petitions relating to the affairs of minors, and because 

the petition was presented to the judge in his official capacity, 

the Supreme Court concluded that the act in question was judicial 

in nature.69 This conclusion was reached despite a stinging dissent 

asserting that what the judge did was in no way an act normally 

performed by a member of the judiciary.70 Judges, the dissent 

pointed out, "are not normally asked to approve a mother's decision 

to have her child given surgical treatment generally" or, more 

specifically, to have her daughter sterilized.71 Indeed, the 

dissent maintained that there was no reason to believe that the 

acts taken by the judge in Stump had ever been performed by any 

other judge in that state, either before or since.72 

Expanding on the factors articulated in Stump to decide if an act 

is judicial in nature, lower courts have focused on: 

(1) Whether the precise act is a normal judicial function; 

(2) whether the events occurred in court or an adjunct area 

such as the judge's chambers; 

(3) whether the controversy centered around a case then 

pending before the judge; and 
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(4) whether the events at issue arose directly and immediately 

out of a confrontation with the judge in his or her official 

capacity.73 

These considerations are to be construed generously in support of 

judicial immunity, keeping in mind the policies that underlie it,74 

and immunity may be granted even though one of the factors is not 

met.75 Moreover, a judge's motivation to act against someone 

because of personal malice does not turn a judicial act into a 

nonjudicial one.76 

Findings of nonjudicial action are usually limited to either 

administrative acts, which are discussed below, or behavior that 

is highly aberrational.77 In one case, a justice of the peace made 

an "arrest" and conducted a "trial" at a city dump.78 Other cases 

involve judges who make "arrests" and conduct summary "trials.”79 

9 Yet another case involved a judge who, in retaliation against an 

individual who had filed a complaint against him, misled a police 

officer into believing that the individual should be arrested and 

disallowed bond.80 For the most part, though, action taken by a 

judge in connection with a judicial proceeding will be considered 

judicial in nature and thus within the scope of judicial immunity. 

This includes acts taken in connection with child custody 

proceedings,81 commitment proceedings,82 probation matters,83 

extradition,84 and disciplinary proceedings against attorneys.85 

Administrative acts performed by a judge are not regarded as 

judicial in nature and, therefore, are not within the scope of 

judicial immunity.86 Even when essential to the functioning of a 

court, administrative acts performed by judges are not entitled to 

the cloak of immunity, because holding judges liable for such acts 

does not threaten judicial independence in the adjudicative 

process.87 That an administrative act is performed by a judge is 

irrelevant for purposes of immunity; it is the nature of the act 

in question, not the office of the person performing it, that makes 

it judicial or nonjudicial.88 It should be noted, though, that the 

administrative chores of a judge might be within the ambit of 

another form of immunity, either qualified or absolute.89 

In 1880, the Supreme Court held that judicial immunity did not 

apply to a judge charged with racial discrimination in the 

selection of jurors for county courts.90 In concluding that 

immunity was not available, the Court explained that whether an 

act done by a judge is judicial or not is determined by its 

character and not by the character of the agent performing it.91 

The duty of selecting jurors, the Court pointed out, might just as 
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well have been performed by a private person as by a judge.92 

Actually, jury selection is often performed by nonjudicial 

personnel such as county commissioners, supervisors, or assessors, 

and at one time was performed by sheriffs. When done by these 

officials, jury selection can hardly be considered a judicial 

function, and the happenstance that it is performed by a judge 

does not change its essential nonjudicial character.93 

At one time there was a split among the federal circuit courts of 

appeals whether, for purposes of determining immunity, actions 

taken by judges toward court employees were judicial or 

administrative in nature. Some circuits had ruled that judges are 

not immune from civil liability for demoting or firing employees 

for improper reasons such as racial or gender discrimination.94 

Focusing upon the nature of the judge's action and the capacity in 

which a judge deals with an employee, these courts concluded that 

demoting or discharging an employee is an administrative act to 

which judicial immunity does not attach.95 

On the other hand, in Forrester v. White,96 the Seventh Circuit 

held that a judge does possess judicial immunity from liability 

for a claim that the judge improperly demoted and discharged a 

probation officer. The court took the approach that immunity 

attaches if a judge's relationship with a court employee affects 

the judge's capacity to perform judicial functions. In the court's 

view, a judge's relationship with a probation officer affects the 

judge's ability to make decisions regarding sentencing, probation, 

and parole, and therefore should be protected by judicial 

immunity.97 Just a few days later, though, the same court ruled 

that a judge did not possess immunity from liability for firing a 

court reporter because the relationship between a judge and court 

reporter does not implicate the judicial function.98 

The split among the federal circuits was resolved when the United 

States Supreme Court reversed the Seventh Circuit's decision in 

Forrester.99 The High Court explained that there is no meaningful 

distinction between a judge who fires a probation officer and any 

official of the executive branch who is responsible for employment 

decisions.100 These employment actions are not part of the judicial 

function, regardless of who performs them. And while it is true 

that some personnel decisions made by judges may be crucial to the 

proper operation of the courts, the same is true when it comes to 

the operation of the other branches of government.101 Judges, like 

other government officials, may enjoy a qualified immunity in their 

treatment of employees, but because employee relations involve 
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administrative matters rather than judicial ones, judges are not 

entitled to absolute judicial immunity for their actions toward 

court employees.102 

According to the general rule, a prior, private agreement by a 

judge to rule in favor of one of the parties to a lawsuit is a 

judicial act within the scope of judicial immunity.103 It has even 

been held that where a judge conspires to rule against an 

individual and thereby denies the individual's constitutional 

rights, such action, while clearly, improper, is nonetheless 

judicial in nature and therefore immune from civil liability.104 

Thus, if a judge agrees or conspires with a prosecutor, other 

attorney, or a litigant, to decide a case a certain way, judicial 

immunity will not be forfeited. Moreover, bad faith, personal 

interest, or malevolence on the part of the judge in entering a 

prior agreement or conspiracy will not dissipate judicial 

immunity.105 Advance agreements or conspiracies by a judge to rule 

in favor of a party are within the scope of judicial immunity so 

long as the judge is not acting in the clear absence of 

jurisdiction.106 The courts have said that were it otherwise, judges 

could be hauled into court and made to defend their judicial acts 

on mere allegations of conspiracy or prior agreement. This is the 

precise harm that judicial immunity was designed to avoid.107 

Nevertheless, this may be an area where judicial immunity is 

carried too far. After all, a prior, private agreement by a judge 

to rule in a particular way is totally incompatible with the 

judicial role of deciding cases impartially on the basis of 

evidence and arguments presented in court with all parties present. 

At one time, the Ninth Circuit recognized that prior agreements to 

rule a certain way were not functions normally performed by a 

judge, and therefore should not be considered judicial acts within 

the ambit of judicial immunity.108 However, the Ninth Circuit later 

reversed itself by focusing on the judge's act of ruling in a case, 

which is judicial in nature, rather than focusing on the prior 

agreement to rule, which is not.109 This reversal aligned the Ninth 

Circuit with the other federal circuits that consistently take the 

position that prior agreements are judicial in nature and therefore 

immunized from liability.110 This position extends judicial 

immunity to its breaking point. It is no less logical to focus on 

the prior agreement to rule than it is to focus on the act of 

ruling, and it is difficult to accept the assertion made by the 

courts that the purposes of judicial immunity require a scope so 

broad as to include prior agreements and conspiracies.111 
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Certainly, a cynic would wonder whether anyone but a judge would 

extend judicial immunity so far. 

C. Injunctive Relief and Attorney's Fees 

Under the common law, injunctive relief against judges was 

unknown.112 Injunctive relief was an equitable remedy available 

only from the chancellor against parties to cases being heard in 

other courts.113 As the Supreme Court has observed, this restriction 

upon the use of injunctions indicates nothing about the proper 

scope of judicial immunity because the restriction derived from 

the substantive limits of the chancellor's authority and not from 

the dictates of judicial immunity.114 Moreover, even under the 

common law, collateral relief against judges was available in the 

form of various writs, such as mandamus, prohibition, quo warranto, 

and habeas corpus.115 Thus the common law provided for relief, 

analogous to injunctive relief, against judges even when 

alternative avenues of review existed.116 This has led the Supreme 

Court to conclude that in the common law, there was no 

inconsistency between the principle of judicial immunity and the 

availability of collateral injunctive relief against judges in 

exceptional circumstances.117 

There has been general agreement that the doctrine of judicial 

immunity does not bar injunctive relief against judges.118 There 

are several reasons for this. The first is that injunctions, being 

a form of equitable relief, may only be granted upon a showing 

that the plaintiff is suffering irreparable injury for which there 

is no adequate legal remedy.119 This requirement substantially 

diminishes the charge that judicial independence will be 

threatened by disgruntled litigants seeking injunctive relief 

against judges.120 Second, an injunction directing a judge to do or 

to refrain from doing something within the judge's official 

capacity does not subject the judge to personal liability and, 

hence, does not threaten a judge in the same way as an action for 

damages which the judge may have to pay out of personal funds. 

Injunctive relief, then, does not pose the same kind of risk to 

the judiciary as other forms of liability, and therefore, it is 

not necessary to use judicial immunity to interdict it. 

Judicial immunity is a creation of the common law and, like any 

other common law construct, can be superseded by statute. This 

principle was recognized by the Supreme Court in Pulliam v. 

Allen,121 in which the Court held that Congress may authorize the 

awarding of attorney's fees against judges, even when money damages 

would be precluded by the doctrine of judicial immunity. Pulliam 
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arose from a civil rights action filed against a state magistrate 

who repeatedly incarcerated criminal defendants for nonjailable 

offenses when they were unable to post bond. The federal district 

court in which the case was filed found this practice to violate 

due process and equal protection of law, and issued an injunction 

to prohibit it. The district court also found that the plaintiffs 

were entitled to attorney's fees in the amount of $7038. The 

attorney's fees were awarded by the court under the Civil Rights 

Attorney's Fees Awards Act of 1976,122 a federal statute that 

authorizes courts to award attorney's fees to plaintiffs whose 

constitutional rights have been violated. 

On appeal to the Supreme Court, the defendant-magistrate argued 

that the award of attorney's fees should be barred by judicial 

immunity because attorney's fees are the functional equivalent of 

monetary damages, the award of which are precluded by immunity.123 

While agreeing that there was some logic to the defendant's 

argument, the Court nevertheless upheld the award of attorney's 

fees on the ground that it was for Congress, not the Supreme Court, 

to determine whether and to what degree to abrogate the common law 

doctrine of judicial immunity.124 The Court stated that the 

legislative history of the Civil Rights Attorney's Fees Award Act 

of 1976 made it perfectly clear that Congress intended that 

judicial immunity should not be a bar to an award of attorney's 

fees, even when damages would be precluded by judicial immunity.125 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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VOL 27 ISS 1 | IV | JUDICIAL IMMUNITY FROM CRIMINAL LIABILITY 

On occasion, judges are sued for making remarks or written 

statements that are allegedly defamatory. The rule of absolute 

judicial immunity shields judges from civil liability for any 

defamatory remarks or statements that they may make.126 Judicial 

immunity from making a defamatory utterance or statement is, of 

course, an incident of the civil immunity that judges possess in 

general. It therefore serves all of the (previously discussed) 

purposes of judicial immunity, the most important of which is to 

protect the independence of the judiciary.127 

A few courts have taken the position that a judge is immune from 

liability for defamation only for statements that bear relevance 

to proceedings before the judge.128 This position, however, 

apparently confuses the doctrine of judicial immunity with another 

doctrine by which statements made by any participant in a judicial 

proceeding are privileged.129 Under the latter doctrine, which 

functions to foster openness in the judicial process, defamatory 

statements made by a witness, party, or attorney to a lawsuit are 

privileged (and hence, cannot form a basis for liability) so long 

as they are made in the course of a judicial proceeding and are 

relevant to it.130 On the other hand, judicial immunity, even for 

defamation, is not conditioned upon a requirement of relevancy, 

and the majority of courts have so held.131 Otherwise, the goals 

served by judicial immunity, especially the protection of judicial 

independence, would be hampered. 

As with other instances of judicial immunity, a judge accused of 

defamation will not be granted immunity when the judge was acting 

in the clear absence of jurisdiction132 or when the judge was acting 

in a nonjudicial capacity.133 In accordance with the latter rule, 

judicial immunity only extends to defamatory statements made in 

the course of performance of a judicial function.134 Even if made 

in the courtroom, defamatory statements made beyond the scope of 

the judicial role are not covered by immunity.135 On the other hand, 

statements made by a judge outside the courtroom (as well as those 

made in it) are immune if made as part of the judicial function.136 

It is not always a simple matter to determine the perimeters of a 

judge's duties and whether a defamatory statement has occurred 

within or beyond them. That a lawsuit has been finally concluded 

does not necessarily signal the end of the judicial role in it. 

Thus, in one case, it was held that immunity still existed in 

regard to a letter written by a judge to a prison warden, providing 
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information for future parole hearings concerning a criminal 

defendant already sentenced by the judge.137 

When judges are required by law to convey their opinions to a court 

reporter for publication, this is clearly part of the judicial 

function, and therefore, any defamatory remarks contained in their 

published opinions are absolutely immune.138 However, a New York 

court held that it was not part of a judge's function to send 

opinion to an unofficial reporter, and therefore, defamatory 

statements in the opinion were not cloaked with immunity.139 

Distinguishing between official and unofficial reporters seems 

highly questionable, and in a subsequent New York case, a circuit 

court reached a contrary result.140 Even in New York, it is clear 

that when a judge is directed by law to submit an opinion to a 

reporter, statements in the opinion are covered by judicial 

immunity. If a judge did not play a part in sending the opinion to 

the reporter, the judge cannot be held liable for any defamatory 

remarks it may contain.141 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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VOL 27 ISS 1 | V | MISAPPROPRIATION OR MISUSE OF FUNDS AND ESTATES 

There are cases in which judges have been found civilly liable for 

misappropriating funds entrusted to their care.142 However, in 

these cases the doctrine of judicial immunity apparently was 

overlooked, because there is no mention of it. Nevertheless, 

misappropriation of funds entrusted to the care of a judge may be 

beyond the scope of immunity on the ground that it is not a judicial 

act. Or, liability for misappropriating funds may be imposed on 

judges by statutory provisions that overrule, in some aspects, the 

common law doctrine of immunity.143 Whatever the rationale might 

be, it seems quite reasonable to hold judges liable for 

misappropriating funds for their own use. Such behavior, after 

all, amounts to theft, and judges should be made to return any 

funds they have stolen from others. 

On the other hand, immunity should shield judges from liability 

for honest errors of judgment they may commit in administering 

funds or estates assigned to their care. According to the case 

law, judges do possess immunity for honest mistakes in the 

administration of funds or estates.144 There are a few decisions, 

though, which state that immunity does not cover ministerial acts 

by judges that result in negligent loss to an estate.145 Ministerial 

acts are usually regarded as nonjudicial in character and, hence, 

not within the ambit of immunity. 146 In some instances, judges are 

made liable by statute for the negligent administration of an 

estate resulting in loss to the estate.147 

 

(San Diego Law Review. Jeffrey M. Shaman) 

 

Footnotes 
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VOL 27 ISS 1 | VI | JUDICIAL IMMUNITY FROM CRIMINAL LIABILITY 

 

A. General Rule of No Immunity 

But for one narrow exception,148 judicial immunity does not exempt 

judges from criminal liability.149 Courts have stated unequivocally 

that the judicial title does not render its holder immune from 

responsibility even when the criminal act is committed behind the 

shield of judicial office.150 As is the case regarding immunity 

from civil liability,151 immunity from criminal liability does not 

extend to nonjudicial acts or acts taken in the clear absence of 

all jurisdiction.152 Even beyond such acts, however, judicial 

immunity generally is not available for criminal behavior. For 

instance, judicial immunity does not shield judges from criminal 

liability for fraud or corruption, or for soliciting or accepting 

bribes.153 This is as it should be; although important, the purposes 

of the doctrine of judicial immunity are not so important that 

they transcend the function of the criminal law to protect the 

public from crime, especially crime as egregious as fraud, 

corruption, or bribery. As a consequence, judicial immunity 

normally stops short of protecting criminal behavior. 

The one area where judges can be said to enjoy immunity from 

criminal liability is for malfeasance or misfeasance in the 

performance of judicial tasks undertaken in good faith.154 In some 

states malfeasance or misfeasance in office is made criminal either 

by statute or common law rule.155 However, this criminal liability 

will be precluded by judicial immunity unless the malfeasance or 

misfeasance is accompanied by bad faith.156 

Furthermore, even in this area, judicial immunity will not be 

granted for malfeasance or misfeasance by a judicial officer in 

the performance of an act that is administrative in character 

rather than (1983); Heyn v. Massachusetts Bonding & Ins. Co., 110 

S.W.2d 261 (Tex. 1937). judicial. In Ex Parte Virginia,157 the 

Supreme Court ruled that judicial immunity would not be given to 

a judge indicted for excluding qualified black persons from jury 

lists because the selection of jurors was an administrative task, 

not a judicial one.158 As previously noted, the nonjudicial nature 

of jury selection is indicated in that it is a task often performed 

by nonjudicial personnel and, indeed, is one that could be 

performed by private persons.159 Given the ministerial character of 

jury selection, the court ruled, the judge was not protected by 

judicial immunity from criminal liability.160 
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The Supreme Court's decision in Ex Parte Virginia apparently was 

overlooked in Commonwealth v. Tartar,161 in which the Kentucky Court 

of Appeals ruled that a judge was entitled to immunity from 

criminal misfeasance for improperly certifying a list of grand 

jurors whose names had not been drawn from a jury wheel or drum as 

required by law. Although the judge's action in this case would 

seem to be no less a ministerial task than the judge's action in 

Ex Parte Virginia, the Tartar court made no mention of the thought 

that certification of jurors might be a nonjudicial task not 

covered by immunity. While the situation in Tartar, unlike that in 

Ex Parte Virginia, did not involve the pernicious behavior of 

racial discrimination, the supposedly controlling factor in 

granting immunity is whether the act in question is judicial or 

administrative; in that respect, the cases appear to be 

indistinguishable. 

Except for cases involving malfeasance or misfeasance in office, 

claims of judicial immunity for criminal behavior are unavailing. 

Hence, in Braatelien v. United States,162 it was held that a judge 

could not claim immunity from a criminal charge of conspiring to 

defraud the government. The court pointed out that the judge in 

question had not been indicted for an erroneous or even wrongful 

judicial act, but for criminal behavior that was distinct from his 

official functions.163 The court noted that the crime could have 

been completed without the performance of a single judicial act by 

the judge and, therefore, amounted to nonjudicial behavior beyond 

the bounds of immunity.164 Moreover, the court stated that judges 

may be held criminally responsible for fraud or corruption because 

judicial immunity provides no cloak for criminal behavior.165 

Immunity from criminal liability was also found not to exist in 

McFarland v. State,166 in which a judge not only collaborated with 

a criminal defendant to wrongfully secure the defendant's release 

by issuing a void writ of habeas corpus, but also improperly cited 

another judge for disregarding the void writ. For engaging in these 

actions, the judge was charged with the crime of constructive 

contempt, and on appeal to the Supreme Court of Nebraska it was 

ruled that the judge could not claim immunity for this sort of 

behavior because it was nonjudicial in nature. Indeed, the Nebraska 

high court made the statement that "[t]o say that such conduct was 

outside the realm of judicial action is to put it mildly."167 This 

statement, though, is questionable. Although the court undoubtedly 

was correct in saying that the judge acted fraudulently and 

corruptly, and that he unlawfully attempted to interfere with a 

criminal proceeding, the fact remains that the judge did so, at 
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least in part, by issuing a writ and a contempt citation - both of 

which are actions that judges normally perform, and that would 

usually be considered judicial functions. However, the court was 

on more solid ground in noting that the judge acted in the absence 

of jurisdiction, and that judicial immunity does not extend to 

this sort of criminal behavior."168 

Judges need not be impeached before being indicted and tried on 

criminal charges.169 Even federal judges, who "hold their Offices 

during good Behavior"170 under article III of the Constitution, may 

be criminally prosecuted while still in office. The Constitution 

does not bar the trial of a judge for alleged crimes committed 

before or after taking office. The tenure granted to federal judges 

by article III is not meant to give shelter to criminal behavior, 

and therefore, impeachment of a judge is not a prerequisite to 

criminal prosecution.171 

 

B. Criminal Activity as Grounds for Removal from Judicial Office 

or Other Disciplinary Sanctions 

In some states it is provided by constitutional enactment, statute, 

or supreme court rule that conviction of a judge of certain crimes 

operates to automatically remove the judge from office. The content 

of these provisions differ slightly: most mandate removal from 

office upon conviction of a felony,172 others upon conviction of a 

crime involving moral turpitude,173 and yet others upon conviction 

of an "infamous" crime.174 Essentially, they all provide for removal 

from office of judges who have been convicted of committing a 

serious crime. Under these provisions, judges have been removed 

from office for engaging in mail fraud,175 racketeering,176 

bribery,177 extortion,178 obstructing justice,179 assault,180 and 

other felonies or serious crimes.181 These provisions ordinarily do 

not allow judges to challenge their convictions as being erroneous; 

once a conviction becomes final, that in itself will operate to 

require a forfeiture of the judicial office182 and may also 

disqualify the convicted judge from holding office in the future.183 

Some provisions further direct that if a judge is indicted on a 

serious criminal charge, the judge will be suspended from office, 

pending final adjudication of the charge.184 It has been held that 

such suspensions, even though they occur prior to a determination 

of guilt, do not violate the due process clause because of the 

overriding public interest in ensuring an upstanding judiciary.185 

During the period of suspension, a judge may continue to be 
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entitled to receive his or her salary.186 But once a criminal 

conviction becomes final, permanent forfeiture of office will 

occur and the payment of salary will be terminated.187 

Criminal behavior on the part of a judge also may run afoul of the 

Code of Judicial Conduct. Criminal conduct is an affront to canon 

1 of the Code, which requires judges to uphold the integrity of 

the judiciary and to observe high standards of behavior.188 Criminal 

conduct further offends canon 2, which requires judges to avoid 

impropriety and the appearance of impropriety in all of their 

activities.189 Indeed, criminal activity obviously contravenes both 

of these canons by undermining public confidence in the judiciary 

and impairing the administration of justice.190 

A wide variety of crimes have been held to violate the Code of 

Judicial Conduct when committed by a judge. They include tax 

evasion,191 receiving stolen goods,192 contributing to the 

delinquency of a minor,193 driving under the influence of alcohol,194 

use of illegal drugs,195 jury tampering,196 racketeering,197 

battery,198 resisting police officers,199 and welfare fraud.200 These 

are but some of the criminal actions that have been found to 

violate the Code of Judicial Conduct. 

Some courts have held that even in the absence of a criminal 

conviction, a judge may violate the Code of Judicial Conduct if it 

merely appears that the judge has committed a crime. This occurred 

in In re Killam,201 in which a judge was charged with driving under 

the influence of alcohol. At his criminal trial, the judge admitted 

facts sufficient to establish a finding of guilt on the charge, 

but the trial court continued the case for one year on the 

condition that the judge enter and successfully complete a driver 

alcohol education program. The judge did so, and the criminal 

charges against him eventually were dismissed. Nonetheless, in a 

separate disciplinary proceeding, the Massachusetts Supreme 

Judicial Court ruled that the judge had violated the Code of 

Judicial Conduct by driving under the influence of alcohol. The 

dismissal of the criminal charges, in the court's opinion, had no 

effect upon the disciplinary proceedings because the criminal law 

serves different purposes than the disciplinary process.202 

Regardless of what the criminal court ruled, the state supreme 

court, when later considering the disciplinary action, thought the 

evidence disclosed in the criminal proceeding showed that the judge 

did actually drive while under the influence of alcohol and thus 

violated the Code by bringing undeserved discredit to the 

judiciary.203 
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A plea of nolo contendere to a criminal charge, in itself, may 

constitute a violation of the Code. In In re Inquiry Concerning A 

Judge No. 491,204 the Supreme Court of Georgia upheld the Judicial 

Qualification Commission's finding that a judge's plea of nolo 

contendere to a crime involving moral turpitude had brought the 

judicial office into disrepute, in violation of the Code of 

Judicial Conduct, even though the question of guilt was not 

formally adjudicated by such a plea.205 Notwithstanding that there 

existed a statute prohibiting the use of the plea as an admission 

of guilt, the Georgia Supreme Court held that because the 

Commission was not inquiring into the guilt of the judge as 

charged, but merely whether the judge's plea of no contest had 

brought the judicial office into disrepute, the Commission could 

not be restricted by legislative act from considering "any conduct 

of a judicial officer which reflects on the question they are 

called upon to decide.206 

 

C. The Relationship Between the Criminal Process and the 

Disciplinary Process: The Doctrine of Double Jeopardy 

As a general rule, the doctrine of double jeopardy does not operate 

as a bar to judicial disciplinary proceedings regarding conduct 

that has previously been the subject of adjudication in a criminal 

trial.207 

Double jeopardy ordinarily applies only when one criminal action 

is followed by another, and because judicial disciplinary 

proceedings are considered noncriminal in nature, double jeopardy 

does not attach between them and a prior criminal adjudication.208 

While sharing some similarities with the criminal process, 

judicial disciplinary proceedings are usually considered a 

distinct entity, sui generis, and therefore double jeopardy does 

not arise between the criminal and disciplinary processes.209 

For purposes of the doctrine of double jeopardy, many courts 

consider judicial disciplinary proceedings to be noncriminal in 

nature because they function differently than the criminal law.210 

While some courts have arrived at this conclusion because judicial 

proceedings do not result in the imposition of imprisonment or 

fines,211 other courts have determined that such proceedings are 

noncriminal because their purpose is not to punish, but to maintain 

the honor and integrity of the judiciary and to restore and 

reaffirm the public confidence in the administration of justice.212 

In short, it has been said that the essence of the sanction imposed 
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in disciplinary cases is not "punishment." Instead, sanctions are 

based on grounds bearing a rational relationship to the interests 

of the state in the fitness of its judicial personnel.213 The 

judicial disciplinary process further differs from the criminal 

process in that it does not entail severe penalties, such as 

imprisonment, which require special procedural protection before 

they may be imposed. As a result, in those instances for which the 

particular conduct transgresses both the criminal law and the 

canons of ethics, prosecution may be pursued under either or both 

systems without invoking constitutional double jeopardy 

concerns.214 

Judicial disciplinary proceedings have also been described by some 

courts as regulatory in nature.215 In states that have adopted the 

two-tier model of judicial conduct organizations,216 proceedings in 

the first tier, where no adjudication occurs, have been said to be 

merely investigatory or quasi-administrative. As such, they serve 

a function similar to that of a grand jury to which double jeopardy 

does not attach.217 (This, however, does not explain why double 

jeopardy concerns would not come into play at the second tier of 

the proceedings.) 

In accordance with these general principles, the Alabama Court of 

the Judiciary in In re Burns,218 ruled that it was not precluded 

from censuring a judge for proposing an act of prostitution to a 

woman, in violation of canon 2, even though this conduct had 

already been the basis of the judge's criminal conviction of 

disorderly conduct. Prior adjudication of the conduct in a criminal 

proceeding did not bar further inquiry of the same conduct in a 

disciplinary proceeding by the Court of the Judiciary. 

The unavailability of the defense of double jeopardy to a judicial 

disciplinary commission proceeding is further illustrated by In re 

Bates.219 In Bates, the Judicial Qualification Commission of Texas 

was allowed to proceed with its hearing prior to the completion of 

criminal prosecution on the same subject matter because the 

Commission's hearing was deemed a "separate and distinct matter 

and completely independent of any other proceedings which were 

pending."220 A similar result was reached by the California Supreme 

Court in McComb v. Commission on Judicial Qualifications.221 There, 

the court likened a judicial proceeding to that of a state bar 

disciplinary proceeding for which criminal procedural safeguards 

do not apply due to the noncriminal nature of the proceeding.222 

Employing similar reasoning, courts have also held that 

legislative action to remove or impeach a judge on grounds of 
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misconduct in office does not invoke double jeopardy protection 

against subsequent disciplinary proceedings based on the same 

misconduct. In Ransford v. Graham,223 the Supreme Court of Michigan 

held that the refusal of the state House of Representatives to 

vote for the removal of a judge did not bar, on double jeopardy 

grounds, subsequent proceedings by the state supreme court 

regarding the judge's fitness to serve. The court held that neither 

the impeachment nor the disciplinary actions were criminal in 

nature, and therefore, the doctrine of double jeopardy did not 

apply.224 Likewise, the New Jersey Supreme Court has taken the 

position, in In re Mattera,225 that impeachment only determines a 

judge's right to hold office and is not intended to bar or delay 

other actions for a public wrong. The court held that a single act 

of misconduct may offend the public interest in a number of areas, 

and justice requires an appropriate remedy for each harm created.226 

The New Jersey Supreme Court could find no reason why a 

prescription in the Constitution of a remedy for one purpose should 

be found to imply an intention to deny government the power to 

protect the public in its other interests or to immunize the 

offender from further consequences of his or her acts.227 This view 

was reiterated by the Texas Supreme Court in In re Carrillo,228 

where it was held that a judge's removal from office by a state 

senate impeachment proceeding did not preclude judicial action 

based on the same conduct leading to the removal. The court ruled 

that both proceedings could be pursued concurrently.229 

As a result of courts' refusal to apply the doctrine of double 

jeopardy to judicial disciplinary proceedings, a judge's prior 

criminal conviction may be admitted as evidence of judicial 

misconduct in a subsequent disciplinary inquiry.230 In Louisiana 

State Bar Ass’n. v. Funderburk231 a judge's guilty plea to criminal 

charges was entered as competent evidence of misconduct at a 

subsequent commission investigation, and it created a rebuttable 

presumption of guilt which the respondent judge had the burden to 

overcome. Similarly, in In re Biggins,232 the Arizona Supreme Court 

held that a judge's conviction of driving under the influence of 

alcohol afforded an "entirely independent and self-sufficient 

basis for sustaining the commission's censure recommendation.233 In 

the opinion of the Arizona court, the judge's conviction was of 

sufficient consequence to be, in and of itself, conduct prejudicial 

to the administration of justice, bringing the judicial office 

into disrepute."234 This view was also expressed in In re 

Callanan,235 in which the Michigan Supreme Court held that a judge's 

felony conviction for violations of the RICO act was sufficient 
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evidence of conduct which brought the judicial office into 

disrepute.236 

The general refusal by the courts to apply double jeopardy 

protection to judicial disciplinary proceedings has not gone 

entirely without criticism. In In re Friess,237 a New York trial 

court said that the contention of the State Commission on Judicial 

Conduct that its proceedings were merely disciplinary and, 

therefore, not subject to criminal trial standards, was "either 

niave [sic] or hyprocritical [sic]."238 Whatever label might be 

assigned to the proceedings, the court said, was merely an exercise 

in semantics. The court, instead, held that common law safeguards 

attach "to any significant hearing where the State attempts to 

deprive an individual of property without due process."239 Viewing 

the current livelihood and good reputation of its judges as 

valuable property rights, the New York court held that a judge is 

entitled to all the constitutional rights of a fair trial, 

including, but not limited to, protection from double jeopardy or 

star chamber proceedings.240 

Despite the concerns of the trial court in Friess, its grant of 

the petitioner's request for a severance of charges in accordance 

with constitutional safeguards was modified by the New York 

appellate division in In re Application of Friess,241 to the extent 

of denying the request for severance and removing constitutional 

double jeopardy protection from disciplinary proceedings. In doing 

so, the appellate court distinguished disciplinary proceedings 

from criminal ones by their differing purposes and nature, as well 

as the disparity of penalties involved, noting particularly that 

in disciplinary proceedings the fundamental right of liberty is 

not at stake.242 The appellate court in Friess also pointed out 

that the hearer of fact in a disciplinary proceeding is routinely 

a seasoned former jurist as opposed to a panel of lay jurors. In 

the opinion of the court, these former jurists are fully capable 

of distinguishing between proof submitted on one charge and proof 

submitted on another or previous charge.243 

 

(San Diego Law Review. Jeffrey M. Shaman) 

Footnotes 

148. See infra text accompanying notes 154-56. 

149. See Ex Parte Virginia, 100 U.S. 339, 348 (1880); Braatelien v. United States, 147 F.2d 888 

(8th Cir. 1945); McFarland v. State, 172 Neb. 251, 109 N.W.2d 397 (1961). 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 99 of 106 

150. Braatelien, 147 F.2d at 895; McFarland, 172 Neb. at 260, 109 N.W.2d at 404. 

151. See supra text accompanying notes 55-111. 

152. See Braatelien, 147 F.2d at 895; McFarland, 172 Neb. at 260, 109 N.W.2d at 404. 

153. See Braatelien v. United States, 147 F.2d 888 (8th Cir. 1945); McFarland v. State, 172 Neb. 

251, 109 N.W.2d 397 (1961). 

154. See Hamilton v. Williams, 26 Ala. 527 (1855); Commonwealth v. Tartar, 239 S.W.2d 265 (Ky. 

1951); In re McNair, 324 Pa. 48, 187 A. 498 (1936). 

155. See M. COMISKY & P. PATrERSON, supra note 19, at 239. 

156. See cases cited supra note 149. 

157. 100 U.S. 339 (1880). 

158. See id. at 348. 

159. See supra text accompanying notes 86-93. 

160. See Ex Parte Virginia, 100 U.S. at 348. 

161. 239 S.W.2d 265 (Ky. 1951). 

162. 147 F.2d 888 (8th Cir. 1945). 

163. Id. at 895. 

164. Id. 

165. Id. 

166. 172 Neb. 251, 109 N.W.2d 397 (1961). 

167. Id. at 260, 109 N.W.2d at 403. 

168. Id. 

169. See United States v. Issacs, 493 F.2d 1124 (7th Cir.), cert. denied, 417 U.S. 976 (1974). 

170. U.S. CoNsT. art. III, § 1. 

171. Issacs, 493 F.2d at 1140-44. 

172. E.g., Ky. Sup. CT. R. 4.020; MICH. CONST. art. VI, § 30(2); OR. CONST. art. VII, § 8(1); 

WASH. REV. CODE ANN. § 9.92.120 (1988). 

173. E.g., WYo. CONST. art. V, § 6(c). 

174. E.g., PA. CONST. art. VI, § 7. 

175. In re Callanan, 419 Mich. 376, 355 N.W.2d 69 (1984). 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 100 of 106 

176. Sullivan v. State ex reL Attorney Gen., 472 So. 2d 970 (Ala. 1985). 

177. In re Coruzzi, 95 N.J. 557, 472 A.2d 546 (1984). 

178. In re Kivett, 309 N.C. 635, 309 S.E.2d 442 (1983). 

179. In re Tindall, 60 Cal. 2d 469, 386 P.2d 473, 34 Cal. Rptr. 849 (1963), cert. denied, 377 U.S. 

966 (1964). 

180. State ex rel. Carroll v. Simmons, 61 Wash. 2d 146, 377 P.2d 421 (1962), cert. denied, 374 U.S. 

808 (1963). 

181. For a summary of modern cases involving the criminal conduct of judges, see AMERICAN 

JUDICATURE Soc'Y, JUDICIAL DISCIPLINE AND DISABILITY DIGEST 355-58 (1981). 

182. See State ex rel. Carroll v. Simmons, 61 Wash. 2d 146, 377 P.2d 421 (1962), cert. denied, 374 

U.S. 808 (1963); In re Callanan, 419 Mich. 376, 355 N.W.2d 69 (1984). 

183. WASH. REV. CODE ANN. § 9.92.120 (1988). 

184. E.g., CAL. CONsT. art. VI, § 18. 

185. See Gruenburg v. Kavanagh, 413 F. Supp. 1132 (E.D. Mich. 1976). 

186. E.g., MICH. CT. R. 9.220. 

187. E.g., WASH. REV. CODE ANN. § 9.92.120 (1988). 

188. MODEL CODE OF JUDICIAL CONDucT Canon 1 (1972). 

189. 'Id. Canon 2. 

190. See In re Wireman, 270 Ind. 344, 367 N.E.2d 1368 (1977), cert. denied, 436 U.S. 904 (1978); 

In re Callanan, 419 Mich. 376, 355 N.W.2d 69 (1984); In re Duncan, 541 S.W.2d 564 (Mo. 1976); 

In re Hunt, 308 N.C. 328, 302 S.E.2d 235 (1983); W. Va. Judicial Inquiry Comm’n v. Dostert, 165 

W. Va. 233, 271 S.E.2d 427 (1980). 

191. In re Van Susteren, 118 Wis. 2d 806, 348 N.W.2d 579 (1984). 

192. In re Maxwell, 287 S.C. 594, 340 S.E.2d 541 (1986). 

193. Id. 

194. In re Killam, 388 Mass. 619, 447 N.E.2d 1233 (1983). 

195. Starnes v. Judicial Retirement & Removal Comm’n, 680 S.W.2d 922 (Ky. 1984); In re 

Whitaker, 463 So. 2d 1291 (La. 1985). 

196. In re Robert Dean Hawkins, (Unreported Order, Judicial Retirement & Removal Comm'n, Ky. 

Nov. 28, 1984). 

197. In re Callanan, 419 Mich. 376, 355 N.W.2d 69 (1984); In re Raineri, 102 Wis. 2d 418, 306 

N.W.2d 699 (1981). 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 101 of 106 

198. In re Roth, 293 Or. 179, 645 P.2d 1064 (1982). 

199. Roberts v. Comm’n on Jud. Performance, 33 Cal. 3d 739, 661 P.2d 1064, 190 Cal. Rptr. 910 

(1983). 

200. In re Inquiry Concerning A Judge No. 491, 249 Ga. 30, 287 S.E.2d 2 (1982). 

201. 388 Mass. 619, 447 N.E.2d 1233 (1983). 

202. Id. at 622, 447 N.E.2d at 1235-36. 

203. Id. at 623, 447 N.E.2d at 1236. 

204. 249 Ga. 30, 287 S.E.2d 2 (1982). 

205. Id. at 31, 287 S.E.2d at 4. 

206. Id. 

207. See In re Burns (Unreported Judgment COJ-7, Ala. Ct. Jud., July 18, 1977); In re Biggins, 153 

Ariz. 439, 737 P.2d 1077 (1987); McComb v. Comm’n on Jud. Performance, 19 Cal. 3d 1, 564 

P.2d 1, 138 Cal. Rptr. 459 (1977); In re Inquiry Concerning A Judge No. 491, 249 Ga. 30, 287 

S.E.2d 2 (1982); Louisiana State Bar Ass’n v. Funderburk, 284 So. 2d 564 (La. 1973); In re 

Szymanski, 400 Mich. 469, 255 N.W.2d 601 (1977); In re Bates, 555 S.W.2d 420 (Tex. 1977). 

208. See cases cited supra note 207. 

209. See In re Haddad, 128 Ariz. 490, 492, 627 P.2d 221, 223 (1981). 

210. See id.; In re Kelley, 238 So. 2d 565, 569 (Fla. 1970), cert. denied, 401 U.S. 962 (1971); In re 

Benoit, 487 A.2d 1158 (Me. 1985); In re Storie, 574 S.E.2d 369 (Mo. 1978); In re Wright, 313 

N.C. 495, 329 S.E.2d 668 (1985). 

211. See Kelley, 238 So. 2d at 569. 

212. See Benoit, 487 A.2d at 1174;'In re Diener, 268 Md. 659, 304 A.2d 587 (1973), cert. denied, 

415 U.S. 989 (1974); Sharpe v. State, 448 P.2d 301 (Okla. 1968), cert. denied, 394 U.S. 904 (1969); 

In re Coruzzi, 95 N.J. 557, 472 A.2d 546, appeal dismissed, 469 U.S. 802 (1984); Wright, 313 

N.C. at 499, 329 S.E.2d at 671. 

213. Kelley, 238 So. 2d at 569. 

214. See People v. La Carrubba, 46 N.Y.2d 658, 661, 416 N.Y.S.2d 203, 206, 389 N.E.2d 799, 802 

(1979); see also cases cited supra note 207. 

215. E.g., In re Haddad, 128 Ariz. 490, 492, 627 P.2d 221, 223 (1981); Coruzzi, 95 N.J. at 570, 472 

A.2d at 557. 

216. See I. TESITOR & D. SINKS, JUDICIAL CONDUCT ORGANIZATIONS 3 (2d ed. 1980). 

217. See In re Samford, 352 So. 2d 1126, 1128-29 (Ala. 1977); In re Ross, 428 A.2d 858, 860 (Me. 

1981); In re Judge Anonymous, 590 P.2d 1181, 1188 (Okla. 1978). 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 102 of 106 

218. In re Burns (Unreported Judgment COJ-7, Ala. Ct. Jud., July 18, 1977); In re Biggins, 153 

Ariz. 439, 737 P.2d 1077 (1987); McComb v. Comm’n on Jud. Performance, 19 Cal. 3d 1, 564 

P.2d 1, 138 Cal. Rptr. 459 (1977); In re Inquiry Concerning A Judge No. 491, 249 Ga. 30, 287 

S.E.2d 2 (1982); Louisiana State Bar Ass’n v. Funderburk, 284 So. 2d 564 (La. 1973); In re 

Szymanski, 400 Mich. 469, 255 N.W.2d 601 (1977); In re Bates, 555 S.W.2d 420 (Tex. 1977). 

219. 555 S.W.2d 420 (Tex. 1977). 

220. Id. at 428. 

221. 19 Cal. 3d Spec. Trib. Supp. 1, 564 P.2d 1, 138 Cal. Rptr. 459 (1977). 

222. Id. at 9, 564 P.2d at 5, 138 Cal. Rptr. at 463. 

223. 374 Mich. 104, 131 N.W.2d 201 (1964). 

224. Id. at 105, 131 N.W.2d at 203. 

225. 34 N.J. 259, 168 A.2d 38 (1961). 

226. Id. at 266, 168 A.2d at 42. 

227. Id. 

228. 542 S.W.2d 105 (Tex. 1976). 

229. Id. at 108; see also In re Mussman, 112 N.H. 99, 289 A.2d 403 (1972). 

230. See In re Biggins, 153 Ariz. 439, 737 P.2d 1077 (1987); In re Inquiry Concerning A Judge No. 

491, 249 Ga. 30, 287 S.E.2d 2 (1982); Louisiana State Bar Ass’n v. Funderburk, 284 So. 2d 564 

(La. 1973); In re Callanan, 419 Mich. 376, 355 N.W.2d 69 (1984). 

231. 284 So. 2d 564 (La. 1973). 

232. 153 Ariz. 439, 737 P.2d 1077 (1987). 

233. Id. at 443-44, 737 P.2d at 1081-82. 

234. Id. 

235. 419 Mich. 376, 355 N.W.2d 69 (1984). 

236. Id. at 387-89, 355 N.W. 2d at 74. 

237. N.Y.L.J., June 2, 1982 at 1, col. 5 (N.Y. Sup. Ct. May 27), modified, 91 A.D.2d 554, 457 

N.Y.S.2d 33 (1982). 

238. Friess, N.Y.L.J., June 2, 1982 at 7, col. 2. 

239. Id. 

240. Id. 

241. 91 A.D.2d 554, 457 N.Y.S.2d 33 (1982). 

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 103 of 106 

242. Id. at 556, 457 N.Y.S.2d at 35. 

243. Id. 

 

 

  

http://www.textbookdiscrimination.com/


TBD | Law Reviews on Judicial Immunity (All-in-One) | 5/7/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 104 of 106 

VOL 27 ISS 1 | -- | CONCLUSION 

Under the law, judicial liability for criminal activity is treated 

quite differently than judicial liability for tortious or other 

noncriminal wrongful conduct. With one minor exception for 

malfeasance or misfeasance in office, judges possess no immunity 

for their criminal behavior. Whatever threat criminal liability 

might pose to judicial independence, it is not strong enough to 

override the importance of enforcing the criminal law, even against 

judges. No one ought to be exempt from the criminal law, and it 

has been consistently recognized that judges should not be able to 

hide behind their office as shelter for criminal behavior that 

harms society. 

On the other hand, judges enjoy a substantial degree of immunity 

from civil liability. Indeed, judges possess not only a qualified 

immunity from civil liability, like their fellow public servants 

in the executive branch, but also an absolute immunity that 

protects them even when they commit wrongs intentionally or 

maliciously. It is true that judicial immunity stops short of 

shielding nonjudicial actions or actions taken in the clear absence 

6f all jurisdiction, but these limits on the doctrine of judicial 

immunity are applied sparingly, if not reluctantly. Within these 

limits, the intentional and malicious civil wrongs of judges, no 

matter how egregious, are cloaked with absolute immunity. 

It is said that this grant of absolute immunity for judges is 

necessary to maintain judicial independence and to protect judges 

from harassment by disgruntled litigants. Surely these are 

admirable goals, but whether absolute immunity, as distinct from 

qualified immunity, is truly necessary to effectuate them is an 

open question. A grant of immunity for intentional and malicious 

civil wrongs has not been found necessary in the executive branch 

of government. Judicial independence should be scrupulously 

guarded and some degree of immunity from civil liability must be 

maintained for judges. But absolute judicial immunity from civil 

liability remains a debatable practice. 

 

(San Diego Law Review. Jeffrey M. Shaman) 
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