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RULE 20 | JUDICIAL-COUNCIL ACTION FOLLOWING APPOINTMENT OF SPECIAL 

COMMITTEE 

(a) Subject Judge’s Rights. Within 21 days after the filing 

of the report of a special committee, the subject judge may 

send a written response to the members of the judicial 

council. The subject judge must also be given an opportunity 

to present argument, personally or through counsel, written 

or oral, as determined by the judicial council. The subject 

judge must not otherwise communicate with judicial-council 

members about the matter. 

(b) Judicial-Council Action. 

(1) Discretionary actions. Subject to the subject 

judge’s rights set forth in subsection (a), the judicial 

council may: 

(A) dismiss the complaint because: 

(i) even if the claim is true, the claimed 

conduct is not conduct prejudicial to the 

effective and expeditious administration of 

the business of the courts and does not 

indicate a mental or physical disability 

resulting in inability to discharge the duties 

of office; 

(ii) the complaint is directly related to the 

merits of a decision or procedural ruling; 

(iii) the facts on which the complaint is 

based have not been established; or 

(iv) the complaint is otherwise not 

appropriate for consideration under 28 U.S.C. 

§§351–364. 

(B) conclude the proceeding because appropriate 

corrective action has been taken or intervening 

events have made the proceeding unnecessary. 

(C) refer the complaint to the Judicial Conference 

with the judicial council’s recommendations for 

action. 

(D) take remedial action to ensure the effective 

and expeditious administration of the business of 

the courts, including: 
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(i) censuring or reprimanding the subject 

judge, either by private communication or by 

public announcement; 

(ii) ordering that no new cases be assigned to 

the subject judge for a limited, fixed period; 

(iii) in the case of a magistrate judge, 

ordering the chief judge of the district court 

to take action specified by the council, 

including the initiation of removal 

proceedings under 28 U.S.C. §631(i) or 42 

U.S.C. §300aa-12(c)(2); 

(iv) in the case of a bankruptcy judge, 

removing the judge from office under 28 U.S.C. 

§152(e); 

(v) in the case of a circuit or district judge, 

requesting the judge to retire voluntarily 

with the provision (if necessary) that 

ordinary length-of-service requirements be 

waived; 

(vi) in the case of a circuit or district judge 

who is eligible to retire but does not do so, 

certifying the disability of the judge under 

28 U.S.C. §372(b) so that an additional judge 

may be appointed; and 

(vii) in the case of a circuit chief judge or 

district chief judge, finding that the judge 

is temporarily unable to perform chief-judge 

duties, with the result that those duties 

devolve to the next eligible judge in 

accordance with 28 U.S.C. §45(d) or §136(e). 

(E) take any combination of actions described in 

(b)(1)(A)-–(D) of this Rule that is within its 

power. 

(2) Mandatory actions. A judicial council must refer a 

complaint to the Judicial Conference if the council 

determines that a circuit judge or district judge may 

have engaged in conduct that: 

(A) might constitute ground for impeachment; or 
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(B) in the interest of justice, is not amenable to 

resolution by the judicial council. 

(c) Inadequate Basis for Decision. If the judicial council 

finds that a special committee’s report, recommendations, and 

record provide an inadequate basis for decision, it may return 

the matter to the committee for further investigation and a 

new report, or it may conduct further investigation. If the 

judicial council decides to conduct further investigation, 

the subject judge must be given adequate prior notice in 

writing of that decision and of the general scope and purpose 

of the additional investigation. The judicial council’s 

conduct of the additional investigation must generally accord 

with the procedures and powers set forth in Rules 13 through 

16 for the conduct of an investigation by a special committee. 

(d) Judicial-Council Vote. Judicial-council action must be 

taken by a majority of those members of the council who are 

not disqualified. A decision to remove a bankruptcy judge 

from office requires a majority vote of all the members of 

the judicial council. 

(e) Recommendation for Fee Reimbursement. If the complaint 

has been finally dismissed or concluded under (b)(1)(A) or 

(B) of this Rule, and if the subject judge so requests, the 

judicial council may recommend that the Director of the 

Administrative Office use funds appropriated to the judiciary 

to reimburse the judge for reasonable expenses incurred 

during the investigation, when those expenses would not have 

been incurred but for the requirements of the Act and these 

Rules. Reasonable expenses include attorneys’ fees and 

expenses related to a successful defense or prosecution of a 

proceeding under Rule 21(a) or (b). 
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(f) Judicial-Council Order. Judicial-council action must be 

by written order. Unless the judicial council finds that 

extraordinary reasons would make it contrary to the interests 

of justice, the order must be accompanied by a memorandum 

setting forth the factual determinations on which it is based 

and the reasons for the council action. Such a memorandum may 

incorporate all or part of any underlying special-committee 

report. If the complaint was initiated by identification 

under Rule 5, the memorandum must so indicate. The order and 

memoranda incorporated by reference in the order must be 

provided to the complainant, the subject judge, and the 

Committee on Judicial Conduct and Disability. The complainant 

and the subject judge must be notified of any right to review 

of the judicial council's decision as provided in Rule 21(b). 

If the complaint was identified under Rule 5 or filed by its 

subject judge, the judicial council must transmit the order 

and memoranda incorporated by reference in the order to the 

Committee on Judicial Conduct and Disability for review in 

accordance with Rule 21. In the event of such a transmission, 

the subject judge may make a written submission to the 

Committee on Judicial Conduct and Disability but will have no 

further right of review. 

 

Commentary 

This Rule is largely adapted from the Illustrative Rules. 

Rule 20(a) provides that within 21 days after the filing of the report of a special committee, 

the subject judge may address a written response to all of the members of the judicial council. The 

subject judge must also be given an opportunity to present argument to the judicial council, 

personally or through counsel, or both, at the direction of the council. Whether that argument is 

written or oral would be for the judicial council to determine. The subject judge may not otherwise 

communicate with judicial-council members about the matter. 

Rule 20(b)(1)(B) allows a judicial council to conclude a proceeding where appropriate 

corrective action has been taken or intervening events have made the proceeding unnecessary. This 

provision tracks Rules 11(d) and (e), which provide for similar action by the chief judge. As with 

Rule 11(d), appropriate corrective action must acknowledge and remedy the problem raised by the 

complaint. See Breyer Committee Report, 239 F.R.D. at 244. And similar to Rule 11(e), although 

“action on the complaint is no longer necessary because of intervening events,” the Judicial 

Conference and the judicial council of the subject judge may nonetheless be able to take action on 

potential institutional issues related to the complaint (such as an analysis of what conditions may 

have enabled misconduct or prevented its discovery, and what precautionary or curative steps 

could be undertaken to prevent its recurrence). 28 U.S.C. §352(b)(2). 
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Rule 20(b)(1)(D) recites the remedial actions enumerated in 28 U.S.C. §354(a)(2) while 

making clear that this list is not exhaustive. A judicial council may consider lesser remedies. Some 

remedies may be unique to senior judges, whose caseloads can be modified by agreement or 

through statutory designation and certification processes. 

Under 28 U.S.C. §§45(d) and 136(e), which provide for succession where “a chief judge 

is temporarily unable to perform his duties as such,” the determination whether such an inability 

exists is not expressly reserved to the chief judge. Nor, indeed, is it assigned to any particular judge 

or court-governance body. Clearly, however, a chief judge’s inability to function as chief could 

implicate “the effective and expeditious administration of justice,” which the judicial council of 

the circuit must, under 28 U.S.C. §332(d)(1), “make all necessary and appropriate orders” to 

secure. For this reason, such reassignment is among a judicial council’s remedial options, as 

subsection (b)(1)(D)(vii) makes clear. Consistent with 28 U.S.C. §§45(d) and 136(e), however, 

any reassignment of chief-judge duties must not outlast the subject judge’s inability to perform 

them. Nor can such reassignment result in any extension of the subject judge’s term as chief judge. 

Rule 20(c) provides that a judicial council may return a matter to a special committee to 

augment its findings and report of its investigation to include additional areas of inquiry and 

investigation to allow the judicial council to reach a complete and fully informed judgment. Rule 

20(c) also provides that if the judicial council decides to conduct an additional investigation, the 

subject judge must be given adequate prior notice in writing of that decision and of the general 

scope and purpose of the additional investigation. The conduct of the investigation will be 

generally in accordance with the procedures set forth in Rules 13 through 16 for the conduct of an 

investigation by a special committee. However, if hearings are held, the judicial council may limit 

testimony or the presentation of evidence to avoid unnecessary repetition of testimony and 

evidence before the special committee. 

Rule 20(d) provides that judicial-council action must be taken by a majority of those 

members of the council who are not disqualified, except that a decision to remove a bankruptcy 

judge from office requires a majority of all the members of the council as required by 28 U.S.C. 

§152(e). However, it is inappropriate to apply a similar rule to the less severe actions that a judicial 

council may take under the Act. If some members of the judicial council are disqualified in the 

matter, their disqualification should not be given the effect of a vote against council action. 

With regard to Rule 20(e), the judicial council, on the request of the subject judge, may 

recommend to the Director of the Administrative Office that the subject judge be reimbursed for 

reasonable expenses incurred, including attorneys’ fees. The judicial council has the authority to 

recommend such reimbursement where, after investigation by a special committee, the complaint 

has been finally dismissed or concluded under subsection (b)(1)(A) or (B) of this Rule. It is 

contemplated that such reimbursement may be provided for the successful prosecution or defense 

of a proceeding under Rule 21(a) or (b), in other words, one that results in a Rule 20(b)(1)(A) or 

(B) dismissal or conclusion. 
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Rule 20(f) requires that judicial-council action be by order and, normally, that it be 

supported with a memorandum of factual determinations and reasons. Notice of the action must 

be given to the complainant and the subject judge, and must include notice of any right to petition 

for review of the judicial council’s decision under Rule 21(b). Because an identified complaint has 

no “complainant” to petition for review, a judicial council’s dispositive order on an identified 

complaint on which a special committee has been appointed must be transmitted to the Committee 

on Judicial Conduct and Disability for review. The same will apply where a complaint was filed 

by its subject judge. 
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