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RULE 13 | CONDUCT OF SPECIAL-COMMITTEE INVESTIGATION 

(a) Extent and Methods of Special-Committee Investigation. A 

special committee should determine the appropriate extent and 

methods of its investigation in light of the allegations in 

the complaint and the committee’s preliminary inquiry. In 

investigating the alleged misconduct or disability, the 

special committee should take steps to determine the full 

scope of the potential misconduct or disability, including 

whether a pattern of misconduct or a broader disability 

exists. The investigation may include use of appropriate 

experts or other professionals. If, in the course of the 

investigation, the special committee has cause to believe 

that the subject judge may have engaged in misconduct or has 

a disability that is beyond the specific pending complaint, 

the committee must refer the new matter to the chief judge 

for a determination of whether action under Rule 5 or Rule 11 

is necessary before the committee’s investigation is expanded 

to include the new matter. 

(b) Criminal Conduct. If the special committee’s 

investigation concerns conduct that may be a crime, the 

committee must consult with the appropriate prosecutorial 

authorities to the extent permitted by the Act to avoid 

compromising any criminal investigation. The special 

committee has final authority over the timing and extent of 

its investigation and the formulation of its recommendations. 

(c) Staff. The special committee may arrange for staff 

assistance to conduct the investigation. It may use existing 

staff of the judiciary or may hire special staff through the 

Director of the Administrative Office of the United States 

Courts. 

(d) Delegation of Subpoena Power; Contempt. The chief judge 

may delegate the authority to exercise the subpoena powers of 

the special committee. The judicial council or special 

committee may institute a contempt proceeding under 28 U.S.C. 

§332(d) against anyone who fails to comply with a subpoena. 
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Commentary 

This Rule is adapted from the Illustrative Rules. 

Rule 13, as well as Rules 14, 15, and 16, are concerned with the way in which the special 

committee carries out its mission. They reflect the view that the special committee has two roles 

that are separated in ordinary litigation. First, the special committee has an investigative role of 

the kind that is characteristically left to executive branch agencies or discovery by civil litigants. 

28 U.S.C. §353(c). Second, it has a formalized fact-finding and recommendation-of-disposition 

role that is characteristically left to juries, judges, or arbitrators. Id. Rule 13 generally governs the 

investigative stage. Even though the same body has responsibility for both roles under the Act, it 

is important to distinguish between them in order to ensure that appropriate rights are afforded at 

appropriate times to the subject judge. 

Rule 13(a) includes a provision making clear that the special committee may choose to 

consult appropriate experts or other professionals if it determines that such a consultation is 

warranted. If, for example, the special committee has cause to believe that the subject judge may 

be unable to discharge all of the duties of office by reason of mental or physical disability, the 

committee could ask the subject judge to respond to inquiries and, if necessary, request the judge 

to undergo a medical or psychological examination. In advance of any such examination, the 

special committee may enter into an agreement with the subject judge as to the scope and use that 

may be made of the examination results. In addition or in the alternative, the special committee 

may ask to review existing records, including medical records. 

The extent of the subject judge’s cooperation in the investigation may be taken into account 

in the consideration of the underlying complaint. If, for example, the subject judge impedes 

reasonable efforts to confirm or disconfirm the presence of a disability, the special committee may 

still consider whether the conduct alleged in the complaint and confirmed in the investigation 

constitutes disability. The same would be true of a complaint alleging misconduct. 

The special committee may also consider whether such a judge might be in violation of his 

or her duty to cooperate in an investigation under these Rules, a duty rooted not only in the Act’s 

definition of misconduct but also in the Code of Conduct for United States Judges, which 

emphasizes the need to maintain public confidence in the judiciary, see Canon 2(A) and Canon 1 

cmt., and requires judges to “facilitate the performance of the administrative responsibilities of 

other judges and court personnel,” Canon 3(B)(1). If the special committee finds a breach of the 

duty to cooperate and believes that the breach may amount to misconduct under Rule 4(a)(5), it 

should determine, under the final sentence of Rule 13(a), whether that possibility should be 

referred to the chief judge for consideration of action under Rule 5 or Rule 11. See also 

Commentary on Rule 4. 

One of the difficult questions that can arise is the relationship between proceedings under 

the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the 

special committee in cases in which criminal conduct is suspected, but gives the committee the 

authority to determine the appropriate pace of its activity in light of any criminal investigation. 
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Title 28 U.S.C. §356(a) provides that a special committee will have full subpoena powers 

as provided in 28 U.S.C. §332(d). Section 332(d)(1) provides that subpoenas will be issued on 

behalf of a judicial council by the circuit clerk “at the direction of the chief judge of the circuit or 

his designee.” Rule 13(d) contemplates that, where the chief judge designates someone else as 

presiding officer of the special committee, the presiding officer also be delegated the authority to 

direct the circuit clerk to issue subpoenas related to committee proceedings. That is not intended 

to imply, however, that the decision to use the subpoena power is exercisable by the presiding 

officer alone. See Rule 12(g). 
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