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: IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
: ,ffff" FOR THE SECOND DISTRICT -

APPEAL NUMBER' 2D 01 2264

O DIVISION OF ADMINISTRATIVE HEARINGS CASE NUMBER’ 01-1017RU ~
B - JESSE TOCA,
,1900 LAND O’ TAKES BOULEVARD, #113
" LUTZ, FLORIDA 33549-2920
E-MAIL: jayteell@hotmail.com
' APPELLANT/PETITIONER,

V. .

HILLSBOROUGH TRANSIT AUTHORITY (HARTLINE)
MR CLARK JORDAN HOLMES ATTORNEY AT LAW
... .. C/O STEWART, JOYNER & JORDAN-HOLMES
POST "OFFICE BOX 172297, TAMPA, FLORIDA 33672~0297
: E MAIL' CJholmes@Sthlaw com

The Petitioner,AJESSE TOCA( pursuant Ib Artlcle I Sections
i, 2, 3, 4, 5, 9, 13, 16, 21, and 23 of the Florida Constitution;

Article V, Sectlons 2(a) and 3( )(3) of the Florlda Constltutlon,

i

wvernment of thé United States in 1992' and
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: Fla R. App P 9'100 hereby respectfully responds to this Court’

_order to supplement hlS petition to this Court to review the

h?cbnduct'o itt: Hearings in denylng the -

Petitioner an ex parte hea :ng en camera on the Petitioner s

.\4vMotion to Dlsqualify Hartline s Attorneys and to Suppress All

A‘Information and EVidence Derived from Violation of thea

C.Attorney—Client PriVilege With Request for Ex Parte HearinéyEn

; Camera Under Seal See,‘II B 1., infra; The Petitioner further

sanendiidie i s BEREK % O B R\ Sk b G S | G i ESRE

'petitions this Court to issue the writ of certiorari and/or the

e wrlt of mandamus and/or the writ of prohibition and/or for the

ok Balbgs s

R issuance of r extraord y'writ to the DiViSlon of

L

'*“h'Administrative' earinds under'this'Court'swAfliwrits power. In

h*“support the Petitioner ShOWS"

I. THE BASIS FOR THIS'COURT’S JURISDICTION

e s

This Court has jurisdiction to review nonfinal orders

PRI T 1 S AT

1‘éntered by the DivisiOn of AdministratiVe Hearings, ‘a state'

administrative‘aéency;‘pursuant to the”prOVisions of Section

120. ’66‘( 1) ;

Lk ik

The Petitio er is being irreparably harmed by the?DlV181ODi

of Administrative Hearings’ refusal to afford the Petitioner an

ex parte hearing en camera on the Petitioner’s Motion to

Disqualify Hartline’s Attorneys and to Suppress All Informatloﬂ‘r.,.
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- and Ev1dence Derived’from Violation of the‘Attorney~C11ent

Privilege, which was filed With the DiViSion of Administrative

S\Hearings on April 18 2001

} The Petitioner further invokes this Court’s jurisdiction to

< issue the writ of certiorari under the authority of Rogers v.

authority to issue writs of mandamus compe

State, 742 So. 2d 827‘(Fla. an DCA 1999) ‘as well as the

1ng a lower tribunal
to hold an ev1dentiary hearing on a priVilege/immunlty claim

under the Florida Supreme Court's 1973 de0151on in State ex. rel.

HOUqh V. Popber; 287 So. 2d 282 (Fla. 1973).
Finally, the Petitioner invokes this Court's jurisdiction to

issue the writ of prohibition to restrain the DlVlSlon of ‘

Administrative Hearings from‘acting in excess of its jurisdiotion

f;”'by denying the Petitioner an ex parte hearing en camera on the

Petitioner s Motion to Disqualify and to Suppress aforesaid See,

Article vV, Sections Z(a) and 3(b)(3),‘Florida Constitution.

. Sl B L LIS TR o
II. THE FACTS UPON WHICH THE PETITIONER

A. THE PERTINENT FACTS

The facts pertinent to this petition are:

“On April 18, 2001, the Petitioner, pursuant to the

813 12.3_4567 .............................................................................. R T R E T
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(Fla. 1st. DCA 1986)' movedﬁtheupreSiding administrative law

judge a531gned by the DlVlSlon of Admlnlstratlve Hearlngs to

:Dlsquallfy Hartllne' Atto VS and to’Suppress ALl Informatlon
!:and Ev1dence Derlved from'Vlolatron of the Attorney—Cllent
“ﬁqlPr1v1lege and for“an Ex Perte Heerlng En Cemera Under Seal In
fsupport the Petrtlonerﬁetteches‘a true ccpy of‘seld motion as
rExhlbrt ;A” in the Appendlx to ‘this Petition.
3 2. The Petltloner is a party to a perlleged attorney—cllent

‘relationship with the law firm of Stewart, Joyner &

Jcrdan—HOImeé;’inéémhch( "tne Petiticner"haS”a”cémmcn'interest

%l,?.fh w1th another person who is'a cllent of sald flrm (“common

1nterest pr1v11eged unlon ). See. Vlsual Scene, Inc. V.

’olc;,“508 So. 2d 437 (Fla. 3rd.’DCA 1987);

‘In re: LTV Securities Lit{aatiaﬁ, 89i%;R:D. 555 (N D Tex. 1981)'

TransmlrraProductsCorp v. ’Mcnéanto Chemical Co., 26 F.R.D. 572
(5.D..¥. 1960).

3.‘Mr.7C1arh Jordan—ﬁclmes and Ms. Karen McDonald, counsel
of record for Hartiine, are both members of the law firm of
Stewart, Joyner & Jordan-Holmes.

4. During the course of the Petitioner’s participation in

the Petitioner has
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lfirm. No other non- client parties or non- member of the common

jo’the best of the Petitioner s

oresent during the course of any such communications.

blc., supra,

“‘See,

Visual Scene, Inc. V.'Pelkinqton Brothers,

supra.

Corrv V. Meqqs,

5 On:information and beliefl Mr. 3brdan—Holmes and

‘fst; McDonald ‘have disclosed to personsimho are non-members of

‘idderivatively,

“:]such common 1nterest priVileged union,
‘“such common 1nterest priVileged union

"iiCOnfidence.

1nformation that was

.'communicated by and/or on behalf of the Petitioner to a member of

(as well as to members of

dsthe law_firm,aforesaid) that was 1ntended to be completely in

6. On‘information and belief, Mr. Jordan-Holmes and

lMs.'McDOnald,'haue:used directly;and/or'indirectlY'and/or

infdrmation‘that was communicated in confidence by

:land/or on be alf of the Petltioner to a member of such common

ers of the aforesaid

interes' pr v1leged union (as well as‘t

law firm), to suit their own selfish purposes. 7

- The Petitioner is seeking to stop Mr. Jordan-Holmes and

Ms. McDonald from making any use(s) of such confidential and

privileged communications without the Petitioner’s prior informed

See,

: Roqers}v St te,

Corry v. Meqggs,

supra;
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”fg*ﬂ"~ 8. The Petltloner is seeklng to suppress any and all
eVLdence derlved from any and all uses of any such confldentlal
'and pr1v1leged communlcatlons w1thout the Petltloner s prior

;1nformed consent See, State V“Caballero, 510 So. 2d 922 923

(Fla. 4th DCA 1987). Cf State v. Rutherford 707 So. Zd 1129
(Fla. 4th DCA 1997) (suppre581ng medlcal records obtalned by

o state attorney 1n v1olat10n of defendant’s rlght of prlvacy)

VDIVISION OF
ADMINISTRATIVE H].?.ARINGS

B RELEVANT

1. The DlVlSlon of Admlnlstratlve Hearlngs has refused to

o afford the Petltloner an en’ camera hearlng on the Petltloner s

Motion to Dlsquallfy Hartllne s Attorney and to Suppress All

i;'Informatlon and EVldence Derlved from Vlolatlon\of the

”Attorney—Cllent Perllege (Appendlx, Exhibit A), because the
Division of Admlnlstratlve Hearlngs has dodged such due process
requirements by. (aj enterlng an order recus1ng the orlglnal
:Admlnlstratlve Law Judge on May 3, 2001 (Appendfx,mékhibit C):

and, (b) enterlng a flnal order of dismissal without addressing

Df; Such actions, on the part of the Divisi
Administrative hearings, constitute a departure from the
éssential requirements of the law that has been injurious to the

Petiticner’s substantial rights to protect his attorney-client

5 ‘Brivilege under Section 90.502(2), Florida Statutes (1999) (West
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“Supp. 2000). See also, Calzon v. Capital Bank infra, concerning

“‘the'requireme s"for'eX”parte'rev1ew én camera of attorney—cllent

priVilege claims.

III NATURE OF THE RELIEF REQUESTEDJ'

The Petltioner requests‘that thls‘reV1eWing:court’enter an

7order compelling the Division“of‘Administrative'Hearings to hold
wg@tan eg parte hearlng ‘en camera under seal on the Petitioner’s
‘MOthD to Disquallfy Hartline s Attorneys and to Suppress All

' /i Information and EVidence Derived from Violation of the

. Attorney—Client PriVilege-

IV ARGUMENT WITH CITATIONS To' AUTHORITIES

,iiThe Petitioner is prepared to disclose facts show1ng the

fex1stence of the confidential and pr1Vileged relatlonship

aforesaid at an ex parte hearing en camera'w1th all documents,

»\including transcripts of such hearing or proceeding remaining

under‘séai, in order to fully preserve the Petitioner’s common

ney¥ciie tspriViIege.

b interest.at"

580" (Fla. 3rd. DCA

 1995) ‘strict Court of Appeal granted Ms. Calzon’s

Eéetitionqfor'Certiorarifand remanded the case to the Circnitb

s Conrfdfor Miami-Dade County with instructions for an in camera

investigation into Ms. Calzon’s and other petitioners/ ciaim‘of

work-product and attorney-client privilege. Such a%pfocedﬁre
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;éﬁabiéé”a*tr> l court to determlne whether the attorney—cllent

tperllege ex1sts whlle affordlng the\clalmant the opportunlty to
‘:zfpreserve perlleged 1nformatlon that would be lost by a publlc

,disclosureé Id. ‘“

Us1ng the procedure set forth 1n Calzon,‘supra, the

hPetltloner would be able to show, on the ba51s of a

qully—developed faCtual record that there 1s a need for a

Kastlgar type adversarlal ev1dent1ary hearlng to compel Hartllne

ftO,ShOW.ﬁi%t a;l 1nformatloh‘ahd ev1dence 1t has used or 1ntehds

. to use in any manner whatsoever, comes from a completely

Unlted

‘ihdependent source'in'all'resbects See, Kastl ar v;

'fStates,‘406 See alsc, State ex. rel. Hough Y.

i po pg"“‘:; 287‘59’;"’28‘2" (E‘la:.’ 1973) . Such a procedur'e would be

'approprlateuunder the c1rcumstances 1n thls case, because'

1;“Thé”Pet1tloner s constltutlonal and statutory rlghts to

\;iduétﬁrocessuﬁi::a%; 1nclud1}g his rlghts to have pr1v11eged

7commuhicatiohswuith his attorneys would be protected.

U Hartline’s rights‘to'due‘procésswof'lawqwouid be T

protected by affording Hartline the opportunity to show that all

.a completely 1ndependent source that

“y any v1olat10ns ofrthe Petltloner s rlghts
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"1 HEREBY CEREIFY'that'a true‘COpyﬁhereof was furnished by
U S Ma11 on June 13 2001 to:

Mr. Clark Jordan Holmes, Attorney at Law
_ Stewart, Joyner & Jordan-Holmes
g‘Post OEflce Box 172297
. Tampa, Florida 33672-0297
- "By e-mail to: cjholmes@sjjhlaw.com
e By e— mall to ogray@SJJhlaw com

T HEREBY FURTHER CERTIFY that a true copy hereof was
: ffurnlshed on June 13, 2001, to the DlVlSlon of Administrative

Hearlngs by fax to 850.9é1:6§47)h

VI . CERTIFICATE “F’ TYDE ‘AND FONT USED

ThlS document was prepared u51ng CourlervNew 12 POlnt

[§/Jesse Toca
.. Jesse Toca
ﬁgPétitiCﬁér
"1900 Tand O’ Lakes Boulevard #113
Lutz Florlda '339549-2920 ‘
—Mal;l. : jayteell@hotmail.com
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1. EXHIBIT YA” is a true copy of the Petltloner s Motlon to
’Dlsquallfy Hartline’s Attorneys and to Suppress All Information

»and Ev1dence Derlved from Vlolatlon of the Attorney Cllent

&*JPr1v1lege w1th Request for Ex Parte Hearlng En Camera Under Seal

whlch was flled on Aprll 18 2001 before the D1v151on of

» Admlnlstratlve Hearlngs,vln the Rule Challenge Proceedlng beneath

vthe name Jesse Toca V. Hlllsborouqh Tran51t Authorltv (Hartline),
Nbearlng DOAH Case Number Ol lOl7RU

2. EXHIBIT “B" 1s a true copy of the Certlflcate of

'fIndlgency entered by the D1v1sron of Admlnlstratlve Hearlngs on

‘ March 22 2001 llnwthe Rule Challenge Proceedlng beneath the name

'Jesse Toca v{ Hlllsborouqh Tran51t Authorltv (Hartllne), bearlng

VT;DOAH CaSe “o1- lOl7RU

,lS a true copy of the'Crder of kecusal

entered by the D1v131on of Admlnlstratlve Hearlngs on May 3,

e o Ee—
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