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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
__________________________________________ 
UNITED STATES OF AMERICA, 
      Plaintiff, 
 
           -vs-                OBJECTIONS  
                                                                          07-CR-6088 DGL (JWF) 
ROBERT HERMAN, 
      Defendant. 
___________________________________________    
 
 The Defendant ROBERT HERMAN, by and through his attorney Christopher S. 

Ciaccio, hereby makes the following Objection to the Report and Recommendation of 

United States Magistrate Jonathan W. Feldman, signed and entered May 23, 2008:  

FACTS 

 It is undisputed that two ATF agents went to defendant’s house to speak with him 

concerning an allegation that he had impersonated an ATF agent, and that the agents went 

inside the house with the Defendant, where the Defendant wrote out a statement admitting 

that he had in fact impersonated an ATF agent.   

 According to the Magistrate, at that point “the environment inside the residence 

changed…” (Report and Recommendation, page 10). Agent Robinson began questioning 

Herman about firearms in the house. Defendant denied that he had any, but admitted that 

when he had come home from prison and was on parole, his father, with whom he had been 

living, had a .22 caliber rifle, which he sold (transcript p. 20).  Agent Robinson then asked 

for and received permission to “look around” (transcript p. 21). Nothing was seized in that 

search, although Agent Robinson admitted he and the other agent opened cabinets and 

looked at the counters (transcript, page 59-60).  Agent Robinson then asked the Defendant, 
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at least twice and possibly more times, if he had any ammunition or firearms in the house 

(transcript, p. 61-62). He also asked Herman if an “RPD K9” officer could search his 

residence; reference bening made to dogs that could sniff out nitrates for ammunition 

(transcript p. 79). At that point, Defendant admitted that there was ammunition in the house 

(transcript p. 63), and he got up and went into the kitchen and retrieved a box of bullets.  

 When defendant returned from the kitchen with the ammunition, Agent Robinson 

warned defendant that “now we have a problem” (transcript p. 78).  Herman then, according 

to the agents, dictated a second paragraph of his statement and signed the statement.  

Herman denies ever seeing the second part of the statement.  

 Defendant moved to suppress the box of ammunition seized from his house as the 

“fruit” of illegal police conduct, to wit, gaining an admission from the defendant that there 

was ammunition in the house, prior to having read any Miranda warnings to him (see, 

Defendant’s Motion, section “I”). Following a suppression hearing, the defendant argued 

further that the ammunition should be suppressed as the result an illegal search, i.e., that 

retrieving the ammunition was a consent search that was in fact coerced.  

 Defendant also moved to suppress any admissions he made concerning the presence 

of the ammunition, on the ground that he was in custody at the time the admissions were 

made and that he was not advised of his Miranda rights prior to being making the 

admissions. The facts show two admissions: one, when asked about whether he had 

ammunition in the house, he responded “yes,” and two, the second paragraph of his written 

statement, in which he also admits to knowing that there was ammunition in the house.  
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 The Magistrate held that in regards to seizure of evidence, which occurred as a 

result of the defendant retrieving the ammunition, it was a not a search per se, because there 

was “no evidence in the record to suggest that Herman was threatened, tricked or coerced 

into retrieving the ammunition or that his free will was so overpowered that his retrieving 

the ammunition was not voluntary.  Thus, consent analysis is not applicable” (Report and 

Recommendation p. 12). Also, to the extent that defendant argued that the evidence was 

seized as a result of an illegal police custodial interrogation, the Magistrate held that since 

defendant was not in custody until after the ammunition was delivered, there was no illegal 

interrogation (Report and Recommendation p. 13).  

 The Magistrate also held that defendant was in custody once he brought the 

ammunition back to the agents from the kitchen, so that the second paragraph of 

Defendant’s statement, which was made (if at all) prior to his Miranda rights being read,  

should be suppressed.    

  

OBJECTION 

 THE MAGISTRATE ERRED WHEN HE FAILED  
TO SUPPRESS THE PHYSICAL EVIDENCE.   

 
 1.  Defendant’s act of “voluntarily” retrieving th e ammunition his kitchen  
  was a “statement” solicited while defendant was in custody and prior to 
  Miranda warnings. 
 
 Defendant moved to suppress physical evidence, which consisted of a box of 

ammunition defendant “voluntarily” retrieved from his kitchen.    
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 In his Motion Defendant argued that his act of retrieving the ammunition was either 

a “statement,” or, part of a police-initiated search. The Magistrate treated it as neither, ruling 

that it was a voluntary act that could not be analyzed under “consent to search” criteria and 

refusing to suppress the evidence. This was error.  

 However, it was a statement in the sense that the agents asked defendant a question, 

do you have any ammunition in the house (transcript page 30),  to which defendant 

responded both verbally -  “yes” -  and non-verbally – he gets up, goes into the kitchen and 

gets a box of ammunition.  

 Accordingly, both the verbal and non-verbal responses should be suppressed if they 

were made while he was in custody but prior to Miranda warnings.  

 The Magistrate ruled that defendant was in not in custody until the time the 

ammunition was handed over to the agent. When that happened, the agent formed the 

intention to arrest Herman. Accordingly, the Magistrate suppressed the second paragraph of 

Defendant’s statement (Report and Recommendation, page 11).  

 However, it is more than likely that the agents learned of the presence of the 

ammunition prior to when the defendant retrieved it. They had, only moments before, 

searched the entire house, including the kitchen. Defendant retrieved the ammunition from 

the kitchen counter, exactly where Agent Robinson admitted having searched.  

 It is patently absurd to believe they did not see the ammunition during that search. 

They undoubtedly did, which is why at that point they began to press harder, asking the 

defendant if he had ammunition in the house and threatening to bring in the K9 officer. 
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They probably did not seize the ammunition when they saw it because they were uncertain 

whether their alleged consent search was legal.  

 Accordingly, the Magistrate should have ruled that the defendant was in custody at 

the time the agents searched the house and most likely saw the ammunition. Defendant’s 

statements in response to police questioning made after that should be suppressed.  

 2.  The ammunition defendant “voluntarily” retriev ed from his kitchen  
  was the fruit of a coerced and therefore illegal consent search.   
 
 If defendant’s act of retrieving the ammunition is deemed to not be a “statement,” it 

should nonetheless be suppressed as the fruit of a coerced and therefore illegal consent 

search.   

 The Magistrate ignored or failed to meaningfully address those aspects of the facts 

that would allow a reasonable inference that Defendant was coerced, tricked or 

overpowered into retrieving the ammunition.  

 As stated above, Defendant was asked on at least two occasions, and possibly more, 

as to whether defendant had ammunition or firearms in the house. Agents threatened to 

bring a dog in to smell for ammunition.  

 A search was made which undoubtedly revealed the presence of ammunition, but 

the officers at that point must have felt some doubt as to whether they could legally seize it, 

so that they struck upon the idea of getting defendant to admit to firearms or ammunition. 

However, his will at that point was anything but free.  Additionally, prior to this the agents 

had confronted the defendant with evidence of having committed impersonation of an ATF 
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agent. They had also confronted him with having falsified a document he had submitted to 

parole setting forth his address (transcript pp. 69-70).  

 Accordingly, consent to search was not freely given but was coerced.  
 
   
Dated: June 2, 2008 
            Rochester, New York  

Respectfully submitted, 
 
 
       s/Christopher S. Ciaccio       

Christopher S. Ciaccio, Esq. 
Attorney for the Defendant - 
Robert Herman 
30 West Broad Street, Suite 400 
Rochester, New York 14614 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
____________________________________________ 
UNITED STATES OF AMERICA, 
      Plaintiff, 
 
           -vs-                AFFIDAVIT OF SERVICE  
                                                                     07-CR-6088 DGL (JWF) 
 
ROBERT HERMAN 
 
      Defendant. 
____________________________________________ 

 
STATE OF NEW YORK > 
COUNTY OF MONROE >  ss.: 
 
 Christopher S. Ciaccio, being duly sworn, deposes and says as follows: 
 
 Deponent is not a party to the action, is over 18 years of age and resides at 
Rochester, New York; 
 
 That on the 9th day of October, 2007, deponent served the within Notice of Motion 
and Attorney’s Affidavit upon Charles Moynihan, Esq., Assistant United States Attorney, 
100 State Street, Room 620, Rochester, New York 14614, via electronic means using the 
CM/ECF system.   

 
 
 
      s/Christopher S. Ciaccio 
                                                                         Christopher S. Ciaccio 
Sworn to before me this  
2nd day of June, 2008 
 
 
  s/Melissa A. DiGregorio 
  Notary Public, State of New York 
  Monroe county, Reg #01DI6039074 
  My Commission Expires March 20, 2010 
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