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Honorable Jonathan W. Feldman 
Magistrate Judge, U.S. District Court 
Western District of New York 
2120 U.S. Courthouse 
100 State Street 
Rochester, NY  14614 
 

RE: Re-Source America, Inc. v. Corning Incorporated  
  Docket No.: 07-CV-6048 
  Our File:  45678-003  
   
 
Dear Judge Feldman: 
 
I represent Resource in the above referenced matter.  I received and reviewed Mr. McGuirck’s 
letter dated November 29 on behalf of his client Corning requesting an extension of discovery 
as well as a stay of discovery.  He is correct that I endorse the former and that I oppose the 
latter, and that I also had not seen his letter prior to its delivery to the Court.  I appreciate the 
Court’s willingness to confer on the issue this coming Monday.  A few written words of 
explanation regarding our client’s position may be helpful. 
 
I am constrained to point out that I have repeatedly asked Mr. McGuirck for deposition dates, 
and have offered up our witnesses, but we have not scheduled anything.  In addition, while 
written discovery has by-and-large been completed, it took a while, and at every juncture there 
were small, yet cumulative delays.  Given the realities of modern practice and the fact that Mr. 
McGuirck presents as a gentleman and his associate Ms. Miller as a lady, I refrained from 
bothering the Court with discovery motions.  We have each received most of what we have 
asked for, albeit not as promptly as we would have liked.  Indeed, it can not be concluded that 
past delays are anything more than the result of busy lawyers negotiating.  Thus, on behalf of 
Resource, I endorse the application to extend discovery. 
 
However, the same cannot be said for the application to stay discovery.  Indeed, putting myself 
in Mr. McGuirck’s shoes, I can think of very good tactical reasons to request the stay.  I do not 
suppose that Mr. McGuirck is being disingenuous, but delay always benefits the party who has 
the money at the expense of the party who wants the money, and I am sure some other 
thoughts have crossed his mind.  For example, Corning is a big company, and the thought that 
some extra legal fees are a burden to it, as compared to Resource America, is ludicrous.  A 
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cynical attorney in Mr. McGuirck’s position would seek to starve the smaller litigant into 
submission.  Interest is a wishful thought when cases settle, as most all of them do.  If this case 
settles, it will settle for $X either sooner or later.  Corning is using the money now, so later is 
better.  In the meantime, Resource struggles to survive and becomes weaker and weaker 
through attrition. 
 
Resource’s Count III is a wild-card.  It is the count that can not easily be quantified, because it is 
not based on specific contractual duty.  Again, a cynical strategy would encourage the 
resolution of that claim through pleadings, leaving the bare contract claims, and thereby 
winnowing down Resource’s resolve in order to make settlement more favorable to Corning, 
perhaps sometime in year 2009.  In the time the stay is in force, Corning risks absolutely 
nothing.  If the attempt to dismiss Count III fails, Corning is in no worse position than it finds 
itself today.   
 
Another reason I would wish to delay were I Corning’s attorney is the possibility that Corning 
and Resource’s successor are violating the patents that are Resource’s raison d’etre.  The 
discovery sought with regard to Count III may tend to reveal the method by which Corning is 
currently performing the services that were performed previously by Resource.  There is no 
patent claim right now, but certainly, regardless of what Corning and Resource’s successors are 
actually doing, delay serves Corning, as statutes of limitations expire and evidence trails and the 
memory of witnesses fade.  
 
Corning’s stated reasons for requesting a stay do not hold up, either.  First of all, Count III will 
rely on projections and the past quantity of work performed by Resource for Corning.  Corning 
often made projections, and since the projections are fodder for discovery on Counts I & II, it will 
be little trouble to assume that historic patterns would continue, amended by a small amount of 
extra discovery regarding the actual amount of  work currently being performed by Resource’s 
successors.  The evidence necessary to support the defenses and claims is miniscule 
compared to the totality of material already produced by the parties.   
 
Second, the concerns raised with regard to the Novae action pending in the Eastern District are 
a red herring.  In that case, Resource America International, Ltd, a UK corporation, and its 
insurer Atlantic Mutual, recovered insured and uninsured losses from a third-party that was itself 
insured by a syndicate of which Novae was the major representative.  Resource’s UK 
counterpart gave all of its recovery to Corning to compensate Corning for Corning’s damaged 
property.  The Queen’s Appellate Court resolved that the damages were too high, because the 
Corning property had no market value.  Novae is attempting to recover the excess from 
Resource (Resource’s UK counterpart has filed a certificate of dissolution), Atlantic Mutual, and 
from Corning.  Whether they are successful is irrelevant to Corning’s duties to Resource in this 
case.  Indeed, if the opposite were true, perhaps Corning should file a motion to join that case 
with this one.  Nonetheless, money owed or recovered can always be accounted for in a 
settlement or a judgment as a set-off.1 

                                                
1 We also point out that such could be resolved in a settlement via a hold harmless agreement, too.  In 
fact, Resource has tried to enlist Corning in settlement discussions with little result.  Resource has hired a 
damages expert prior to the deadline set for same in an effort to substantiate numbers that Resource has 
proposed in a comprehensive and well-considered written settlement demand.  We expect a preliminary 
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Third, Resource notes with amusement Corning’s newfound concern over the fact that, among 
other things, the action “involves people and entities in two countries (potentially, if the UK 
action is implicated) and three or four states [. . .] creating a heavy burden of travel and 
administrative coordination for the parties involved…”  Unfortunately, Corning’s Rochester 
counsel was not on the New Jersey case, wherein Corning discounted the burden to Resource 
if the case were moved to Rochester.   
 
Fourth, there is unfair prejudice to Resource.  The prejudice can be gleaned from a simple 
reading of the Complaint and Amended Complaints that Resource has filed.  Witnesses lose 
recollection of events, even if they do not have “immediate health concerns.”  In addition, should 
Resource pass from existence due to financial stress associated with delay in this case, it will 
likely be permanent.  Delay makes this more likely.  Corning is likely still to be standing when 
this case is over. 
 
Corning also assumes that Resource’s new complaint will be dismissed.  Given the flexible rules 
of pleading, one would be better to assume the exact opposite, that, amendment will be “freely 
given” in the interest of justice.   
 
In closing, we note that the Court resolves disputes through settlement, trial, or dispositive 
motion.  Corning is apparently uninterested in Resource’s invitation to engage in the first 
method of ending this case, and a stay will do little to advance the second methods. 
   
 
       Respectfully submitted, 
 
       s/Stephen P. Pazan 
      
       Stephen P. Pazan 
 
SPP:vgm 
 
cc: Richard McGuirck, Esq. 
 

                                                                                                                                                       
report in a few weeks.  While Mr. McGuirck reports that Corning scoffed at the demand, he did promise a 
response, but several weeks have passed, and Corning has yet to offer a dollar.  This strongly supports 
the proposition that what the Court has before it now is about tactics.  This is lamentable, because 
Resource will not unduly concern itself with Count III if it is treated fairly with regard to Counts I & II. 


