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Preliminary Statement 

The Magistrate Judge ignored the procedural history and posture of this action 

when he determined Delphi Corporation (“Delphi”) was not a defendant and, thus, not entitled to 

remove the action from state to federal court.  Under federal law, a defendant is a party who has 

been involuntarily haled into court and forced to defend itself against claims affecting its rights, 

duties and property.  Having been haled into court by New York Central Mutual Fire Insurance 

Company (“NYCMFIC”) by order to show cause and forced to litigate issues relating to rights 

and benefits governed by an employee welfare benefit plan governed by the Employee 

Retirement Income Security Act (“ERISA”) Delphi is clearly a defendant with the right to 

remove this action.   

By an order to show cause granted by the New York State Supreme Court (Kloch, 

J.), Delphi was brought into a state action as an ipso facto third-party defendant, which order to 

show cause was procured by for purposes of litigation the following issues:  (1) whether Timothy 

Ludwig was entitled to continuation of disability benefits under the terms of an employee 

welfare plan governed by the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001, et 

seq.; (2) apportionment of past Social Security Disability Insurance benefits (“SSDI”) then held 

in escrow as between Delphi and NYCMFIC, both of whom claimed entitlement to recoup 

overpayment of benefits as a result of the SSDI benefits; and (3) whether, and how, future SSDI 

benefits should be apportioned as between Delphi and NYCMFIC.  Delphi was served with the 

order to show cause and directed to appear and defend itself against these uniquely federal 

claims in state court.  Delphi was directly adverse to the state court defendant, NYCMFIC.   
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The Magistrate Judge, without briefing of the issue, ignored this procedural 

posture, did not refer specifically to the provisions of 28 U.S.C. § 1441, and, relying on 

distinguishable cases, recommended that the pending motions for summary judgment be denied 

without prejudice and this case be remanded to state court on the basis that Delphi was not a 

party to the state court action.  This recommendation was in error. 

Procedural History 

This action was initially commenced in the Supreme Court of the State of New 

York for the County of Niagara (Index No. 122072) as an action between Timothy and Tammy 

Ludwig and NYCMFIC.1  On June 30, 2006, that case was settled.2  On March 13, 2007, almost 

nine months later, NYCMFIC brought Delphi into the action by way of an order to show cause, 

directing that Delphi appear and defend itself against NYCMFIC’s claims concerning 

apportionment of disability benefits received by the Ludwigs and payment of other disability 

benefits. 3  It also directed service upon Delphi, which was accomplished on or about March 15, 

2007. 

Due to its defensive position in the state court lawsuit as an ipso facto third-party 

defendant adverse to NYCMFIC and the federal nature of the claims vis-a-vis ERISA, Delphi 

filed a Notice of Removal on April 11, 2007.4  Removal was based on federal question 

jurisdiction under 28 U.S.C. § 1331 and the removal statute, 28 U.S.C. § 1441.  Neither Ludwig 

                                                 
1  Dkt. No. 1 at Exh. A, pp. 47-51.   

2  See Affirmation of Lisa Sofferin, dated September 8, 2008 (Dkt. No. 23) at Exhibit 2.   

3  The order to show cause is attached to Delphi’s Notice of Removal (Dkt. No. 1), as Exhibit A. 

4  Dkt. No. 1. 
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nor NYCMFIC objected to removal and proceeded to litigate the matter in federal court.  

Dispositive motions were fully submitted as of September 11, 2008.5  On January 16, 2009, the 

Magistrate Judge issued a Report & Recommendation that, sua sponte and without briefing, 

recommended the summary judgment motions be denied without prejudice and that the case be 

remanded on the basis that Delphi had no right to remove the case to federal court because it was 

not a “defendant” in the state court action. 

Standard Of Review 

Federal Rule of Civil Procedure 72(a) provides that a party that wishes to object 

to a report and recommendation issued by a magistrate judge concerning a motion must “serve 

and file objections to the order.”  Moreover, Local Civil Rule 72.3(a)(3) requires that “[t]he 

written objections shall specifically identify the portions of the proposed findings and 

recommendations to which objection is made and the basis for such objection shall be supported 

by legal authority.6  Delphi has specifically identified the issues to which it is objecting, and is 

entitled to de novo review of its objections.7 

Objections 

1. In holding that Delphi was not a “defendant” and, thus, not entitled to 

remove this action to federal court, the Magistrate Judge ignored the procedural posture of the 

case at the time of removal, specifically that defendant was a third-party defendant by virtue of 

the order to show cause served on it by NYCMFIC.  As a third-party defendant directed to 

                                                 
5  Dkt. Nos. 18, 23. 

6  W.D.N.Y. Local Civ. R. 72.3(a)(3).   

7  See Mario v. P&C Food Markets, Inc., 313 F.3d 758, 766 (2d Cir. 2002). 



 

4 

appear and litigate issues arising under and governed by ERISA, Delphi had a right to remove 

this action without the consent of the third-party plaintiff, NYCMFIC. 

2. The Magistrate Judge did not specifically refer to any of the specific 

removal provisions in 28 U.S.C. § 1441 and did not consider whether, as a third-party defendant 

in the state court action facing claims arising under federal law, Delphi could properly remove 

the separate and independent claims in the order to show cause pursuant to 28 U.S.C. § 1441(c). 

3. The Magistrate Judge relied exclusively on cases that are inapposite and 

do not support remand in this case.   

Argument 

I. DELPHI WAS AN IPSO FACTO THIRD-PARTY DEFENDANT  
IN THE STATE COURT ACTION FACING CLAIMS  
ARISING UNDER FEDERAL LAW AND REMOVAL WAS PROPER 

A. Delphi Was a Party in the State Court Action 

The Magistrate Judge incorrectly found that Delphi was not a party in the state 

court action.  The removal statute 28 U.S.C. § 1441 generally limits the ability to remove case to 

a “defendant.”8  The meaning of the term “defendant” is a matter of federal law that “is not 

dependent on the procedural posture of the parties under state law.”9  Under federal law, a 

“defendant” is a party who “has been haled into court involuntarily and must defend an action for 

relief against it.”10  Therefore, a defendant is a party attempting to avoid liability and denying a 

                                                 
8  28 U.S.C. § 1441. 

9  Mignogna v. Sair Aviation, Inc., 679 F. Supp. 184, 189 (N.D.N.Y. 1988) (citing Chicago, Rock Island & 
Pacific R. Co. v. Stude, 346 U.S. 574, 579-80 (1954)). 

10  Id. (internal quotation omitted). 
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past wrong, and a defendant does not voluntarily submit itself to state court jurisdiction.11  “Most 

third-party defendants . . . fit this description.”12 

An inflexible rule barring removal by third-party defendants contravenes 

Congressional intent behind the removal statute to provide a nation-wide system that “was 

intended to be uniform in its application, unaffected by local law definition . . . .”13  Such a rule 

would impermissibly subject third-party defendants to procedural rules which vary from state to 

state.14 

Under this standard, Delphi was a defendant in the state court action entitled to 

remove this action.  It was haled into court by NYCMFIC’s order to show cause involuntarily; it 

must defend the action commenced by NYCMFIC; it is attempting to avoid liability; and it 

denies a past wrong.  Moreover, it did not voluntarily submit to state court jurisdiction – it was 

haled into state court by an order and subject to contempt if it failed to appear.  The quirk of state 

law that allowed NYCMFIC to pull Delphi into the state court action by order to show cause that 

does not explicitly denominate Delphi a “third-party defendant” should not be used to frustrate a 

uniform application of the removal statute. 

Accordingly, Delphi was a defendant adverse to NYCMFIC in the state court 

action pursuant to § 1441, and the Magistrate Judge’s justification for remand is incorrect. 

                                                 
11  Id. (citing Mason City R. Co. v. Boynton, 204 U.S. 570, 579 (1907) (Holmes, J.)) (other citation omitted). 

12  Id. 

13  Id. at 188-89 (citing Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 104 (1941)). 

14  Id. at 188. 
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B. Removal By a Third-Party Defendant Is Proper 

Delphi’s Notice of Removal explicitly refers to 28 U.S.C. § 1331 as a basis of 

federal jurisdiction and 28 U.S.C. § 1441 as a basis for removal.15  Perhaps because there was no 

briefing of the removal issue, the Magistrate Judge did not refer to the specific removal 

provisions in § 1441.  Thus, the Magistrate Judge did not consider § 1441(c), which provides a 

recognized basis for removal of the ERISA claims first raised in the state court’s order to show 

cause. 

A “formidable line of cases” recognizes a third-party defendant’s ability to 

remove claims under § 1441(c).16  Section 1441(c) states 

Whenever a separate and independent claim or cause of action 
within the jurisdiction conferred by section 1331 of this title is 
joined with one or more otherwise non-removable claims or causes 
of action, the entire case may be removed and the district court 
may determine all issues therein, or, in its discretion, may remand 
all matters in which State law predominates.17   

 

A defendant removing pursuant to this provision need not obtain the consent of other parties.18  

Therefore, the only two requirements of this section are (a) a separate and independent claim that 

states a federal question that is (b) joined with otherwise non-removable claims. 

First, a separate and independent claim is one that could have been brought as a 

stand alone complaint in federal court and does not arise out of an interlocked series of 
                                                 
15  Notice of Removal ¶¶ 1, 9 (Dkt. No. 1). 

16  Mignogna, 679 F. Supp. at 188 (citations omitted). 

17  28 U.S.C. § 1441(c). 

18  Hayduk v. United Parcel Serv., Inc., 930 F. Supp. 584, 594 (S.D. Fl. 1996). 
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transactions arising from a single wrong.19  Here, that standard is met because the claims raised 

in NYCMFIC’s order to show cause are independent of the Supplemental 

Uninsured/Underinsured Motorist (SUM) claim alleged in the Ludwigs’ state court complaint.  

In fact, issues relating to payment of LTD benefits to Ludwig and the recoupment of 

overpayments made to Ludwig by reason of his SSDI award did not arise until long after the 

Ludwigs commenced their state court action against NYCMFIC and that matter had been settled.  

The Ludwigs’ complaint was filed on March 8, 2005, the overpayment did not occur until April 

of 2006,20 and the dispute between the Ludwigs and NYCMFIC was settled on June 30, 2006 

and a General Release given by the Ludwigs to NYCMFIC.21  Moreover, the overpayment would 

have resulted regardless of the outcome of the Ludwig’s SUM claim.  The ERISA claims that 

are, therefore, subject to removal are separate and independent. 

Second, the removed claims must have been joined with a non-removable claim.  

Here, Ludwig’s SUM claim was brought exclusively under New York state law22 and there is a 

lack of diversity.  As such, the purely state law claim brought by the Ludwigs is not removable.  

Therefore, when the order to show cause was granted identifying issues relating to Ludwig’s 

LTD benefits, the ERISA claims were joined with a non-removable claim and qualify for 

removal under § 1441(c). 

                                                 
19  Id. at 593 (citing Am. Fire & Casualty Co. v. Finn, 341 U.S. 6 (1951); Carl Heck Eng’rs v. Lafourche 

Parish Police, 622 F.2d 133 (5th Cir. 1980)). 

20  Order to show cause ¶¶ 6, 8 (Dkt. No. 1 at Exhibit A) 

21  See Affirmation of Lisa Sofferin, dated September 8, 2008 (Dkt. No. 23) at Exhibit 2.   

22  SUM coverage in insurance policies is governed by N.Y. Ins. Law § 3420. 
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In sum, § 1441(c) provides Delphi a proper basis of removal, which the 

Magistrate Judge did not consider. 

C. The Cases in the Report & Recommendation Are Inapposite 

In reaching his decision, the Magistrate Judge relied on cases that are inapposite 

and do not require remand in this case.  Two cases involve proponents of removal that were 

actual or substantive plaintiffs.23  Three others involved proponents of removal that voluntarily 

joined the case, of which at least one was never served in the case.24  And the final case involved 

an individual who sought to remove a related case in which he was not a party.25 

These cases are inapposite on their faces.  Here, Delphi was involuntarily brought 

into the state court proceeding by court order as an ipso facto third-party defendant.  It was 

named in and served with the order.  Its interests are, as set forth in the order to show cause, 

adverse to NYCMFIC.  Thus, the cases cited in the Magistrate Judge’s Report & 

Recommendation do not preclude Delphi from removing this matter.  To the contrary, Delphi’s 

removal was proper. 

                                                 
23  Newman & Cahn, LLP v. Sharp, 388 F. Supp. 2d 115, 116 (E.D.N.Y. 2005) (proponent was petitioner who 

asserted claims); Geiger v. Arctco Enters., Inc., 910 F. Supp. 130, 131 (S.D.N.Y. 1996) (proponent was 
plaintiff). 

24  Adams v. Adminastar Defense Servs., Inc., 901 F. Supp. 78, 79 (D. Conn. 1995) (proponent Department of 
Defense sought to join the case as the “real defendant” and remove); Macaluso v. Mondadori Pub. Co., 527 
F. Supp. 1017, 1018 (E.D.N.Y. 1981) (proponent parent company sought to join the case as the “true 
defendant” although it was not named or served); Kane v. Republica de Cuba, 211 F. Supp. 855, 856 
(D.P.R. 1962) (proponent voluntarily intervened). 

25  Conway v. Delgado, 1992 WL 189428, at *2 (D.D.C. 1992). 
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Conclusion 

For the reasons stated in this objection, the Court should reject the Report & 

Recommendation of the Magistrate Judge that removal was improper in this case.  The Court 

should allow the case to proceed in federal court as it had for approximately twenty-one months 

prior to the Report & Recommendation.  Delphi was a party entitled to remove the state court 

matter. 

Dated:  February 2, 2009 
 
 

HODGSON RUSS LLP 
Attorneys for Delphi Corporation 

By:            s/ Catherine Grantier Cooley _____________ 
          Catherine Grantier Cooley 
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140 Pearl Street, Suite 100 
Buffalo, New York  14202-4040  
Telephone:  (716) 856-4000 
ccooley@hodgsonruss.com 
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