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28 U.S.C. § 636(b)(1); Local Rule 58.2. 1

See generally, United States v. Raddatz, 447 U.S. 667, 673-75 (1980), (discussing2

the meaning of de novo review under the Federal Magistrates Act).

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
__________________________________

UNITED STATES OF AMERICA,               

v. 07-CR-141-A

RAYMOND L. MASON, 

Defendant.
__________________________________

DEFENDANT’S OBJECTIONS TO REPORT AND RECOMMENDATION

Preliminary Statement

This document is submitted in support of Raymond Mason’s Objections to the Corrected

Report and Recommendation of Magistrate Judge Jeremiah J. McCarthy, which was entered in

the Clerk’s Office on June 3, 2009 (Document # 91).

Standard of Review

Defense counsel objects to the Report and Recommendation as being clearly erroneous

and contrary to law and asks for review thereof under a de novo standard.   The district court1

“may accept, reject, or modify, in whole or in part, the findings or recommendations made by the

magistrate.  [It] may also receive further evidence or recommit the matter to the magistrate with

instructions.”  Id.   2
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FACTS

If adopted, the Report and Recommendation will serve as precedent for all law

enforcement officers to hereafter approach suspects, deliberately elicit incriminating information,

tell them that we now “need to talk,” let them know that they have a right to remain silent, and

then tell them that they MUST waive such right and speak about the crime that they just admitted

to.  This would apply to the most vulnerable in society, including those who function at the

second grade level and are borderline mentally retarded.  The court is encouraged to reject such

an opinion for the reasons that follow.  

1. The motion to suppress statements should be granted

This case presents issues involving statements made by Ray Mason on July 18, 2005, and

July 22, 2005, and evidence seized pursuant to a search warrant obtained from Magistrate Judge

Leslie Foschio on July 21, 2005.  The issues and facts were fully briefed for the court both before

and after the suppression hearing conducted by Magistrate Judge Jeremiah McCarthy.  

Briefly stated, Raymond Mason is a border-line retarded man who functions at the level

of a second grader.  He suffers from seizure disorders and epilepsy.  On July 18, 2005,  Postal

Inspector Paul Blum tracked down Mason at a friend’s house and handed him a package of child

pornography which Mason allegedly ordered from the postal service pursuant to one of their

enticement letters.  Blum then told Mason that he needed to talk about it and so he agreed to go

to his mother’s house where he had been staying for a short time.  He then gave incriminating
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statements, which statements were then shared with Town of Ellicott police detective Bradley

Knight.   This information was then used as a lead to a six year old girl who told the detective3

that Mason took naked pictures of her.  Inspector Blum then incorporated this information, as

well as information obtained from Ray Mason on July 18, 2005, together with his own

unauthorized search of the home on that day, into a search warrant application.  Judge Foschio

signed the warrant and the officers returned to conduct the search on July 18, 2005, seizing

evidence from the h.  They also obtained an additional statement from Ray Mason after he was

coerced into talking to Detective Knight, even though he originally asserted his right to remain

silent.

For the reasons that follow, it is submitted that the Report and Recommendation should

not be adopted.

A. The Report and Recommendation fails to consider the complete 
record by omitting crucial and contrary findings which, if included,
would lead to an opposite conclusion

The Report and Recommendation considers primarily the testimony elicited by the

government, failing to include contrary and mitigating testimony elicited by the defense.  Of the

few instances where the examination elicited by the defense is cited, it is used primarily to

buttress the testimony elicited by the government, and does not fully consider other mitigating
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facts elicited from the same witness.  It is submitted that if the Magistrate Judge had considered

the complete testimony, it would have reached a contrary result.  

 To demonstrate this point at a basic level, the Court is asked to take note of the structure

of the corrected R&R (Document #91).  Pages 2 through 6 contain 55 page references to the

testimony of retired Postal Inspector Paul Blum (Document # 68) in forming many of the factual

conclusions.  Fifty-four of those references are to testimony elicited by the government.  Only

one reference is to testimony elicited by the defense on cross-examination.4

The R&R omits all of the testimony elicited from FBI agent Michael Shaffer, a witness

called by the defense, and material facts elicited from the defense witness, neurologist Thomas

Langan and the cross-examination of  government’s witness, Detective Bradley Knight.

Events of July 18, 2005

The following testimony from witness Blum was omitted from the Report and

Recommendation concerning the events of July 18, 2005:

- Inspector Blum testified that after Mason reluctantly opened the package as

directed,  Blum then asked him “did you order them?” fully expecting that his question would
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elicit an incriminating result.  (68/78)   5

- Before Mason agreed to go to his mother’s house to talk about the order he just

admitted to placing, Inspector Blum first told Mason that “we need to talk” about it (68/70, 71,

78).  The R&R merely references Blum’s direct examination that he asked Mason if he would

return to his mother’s house for the conversation.  The omitted testimony is crucial because it

indicates that Blum directed him to speak to them.  By referencing only that part of the testimony

about asking where Mason wanted that conversation to occur, while omitting the express, prior

advice that Mason “needed” to talk to them, it appears that Mason was a willing participant when

he was not.

- Despite the detail as to every word that Inspector Blum claimed to have recalled 

three and one-half years after these events, he had no recollection as to how Mr. Mason was

transported back to his mother’s house to talk (68/79-80).  The failure to recall this fact tests the

reliability of his alleged recall of other details that he claims to have remembered. 

- Once back at 16 Jefferson Street, six to eight officers remained on the scene,

gathering on the street in front of 16 Jefferson Street while Mason sat outside with two of them 

(68/ 82-83).
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- The R&R finds that when Raymond Mason was given Miranda warnings, Mason

“read along” with Inspector Blum, suggesting that he knew how to read the words contained in the

waiver, and understood them.  However, it was developed on cross-examination that Inspector

Blum had done all the reading and Mr. Mason had not read the warnings out loud (68/ 96-97).  

This fact was not considered in the R&R.

- While the R&R does include the testimony that Inspector Blum told Mason that

“now that you know your rights, you also need to waiver your rights” and directed him to fill out

the waiver portion, it omits the child-like scrawl and misspelling of his Jefferson Street address as

“16 Jeffern ST” (68/ 90 and Government Exhibit 2).  This fact should have tipped off this

Inspector as to Mason’s serious ability to spell and read, clear indicators to the average person that

there may be mental impairments.

- When referring to the written statement taken after the waiver was signed, the

R&R cites parts which include misspellings, but fails to include the 11 additional errors of use of

the capitalization in the middle of words.  The complete text is set forth in footnote 6 below , and

in Government’s Hearing Exhibit 6.  6

- The R&R finds that Mason was free to leave or terminate this questioning (p. 16).  



AO 72A
(Rev. 8/82)

When the complete record is considered, there was no basis to find that he was free to leave or

terminate the questioning.  He was told that “we need to talk” and then once he was Mirandized,

that he must waive his right to remain silent.  He was surrounded by police officers.  While the

inspector testified that Mason was free to leave and could terminate the conversation, he never

told this to Mason.  Rather, he told him that he had to speak to them.  

The search warrant application

After the events of July 18, 2005, Inspector Blum then contacted Ellicott Police

Department Detective Bradley Knight about Mason’s admissions, including a statement that he

saw two girls naked at the place he had been staying on South Chicago Street.  Knight then went

there, took a statement from one of the girls, and discussed her statement with Blum.  Blum used

this information, along with information he obtained while doing an unauthorized search of the

house on July 18, 2005, and applied for a search warrant.  Magistrate Judge Leslie Foschio

granted the warrant on July 21, 2005.

The defense has argued that Blum should have known that Mason’s statements were

involuntarily made and that he omitted material information about his search of the house after

Mason refused to give him consent.  As such, his affidavit in support of the search warrant was

false and misleading.
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Events of July 22, 2005

After Inspector Blum obtained his warrant, he, FBI Agent Shaffer, Detective Knight and

several other officers  went back to Mason’s house on July 22, 2005.  FBI Agent Shaffer was

called as a defense witness at the suppression hearing.  His testimony is recorded in Document

#83.  Although Shaffer was present for the crucial conversations throughout this entire morning,

and offered testimony at the suppression hearing in mitigation of a finding of voluntariness as to

this statement, the R&R does not refer to any of it.

Agent Shaffer testified that at least six or seven law enforcement officers arrived at 16

Jefferson Street on this day and Mason would have been able to see them (83/80, 81).  While the

Court included Blum’s testimony that on July 18, 2005, the law enforcement officers were dressed

in plain clothes, it omits Agent Shaffer’s testimony that on July 22, 2005, they wore uniforms, FBI

vests or body armor, and likely had their guns exposed (83/80- 82).  Inspector Blum prevented

Mason from leaving, escorting him out to the same table on the covered patio (83/ 81). 

The R&R includes parts of Detective Knight’s direct examination to find that the police

tactics were not coercive.  It omits, however, the fact that Inspector Blum failed to convey any

information to Knight about the whacky statement that Mason had given four days earlier, or

Mason’s belief that his brain was messed up (83/28, 29).  It also fails to recognize other crucial

facts from Detective Knight’s cross-examination which are suggestive of collusion between Postal

Inspector Blum and Detective Knight. 
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After Mason refused to speak to Blum on this day, in an obvious ploy to portray himself as

a friend to this simple individual, Detective Knight introduced himself as “Brad Knight.”  Mason

was unresponsive to Detective Knight’s questions and “wasn’t really acknowledging” that he was

there and “just [sat] there not saying a word."  Because he “wasn’t getting much of a response”

and in an effort to “get a conversation going,” Detective Knight asked Mr. Mason different

questions “trying to let him talk about himself.”  He did this “to get him so we can start

conversing, so he can start talking to me” (69/ 8, 35-36).  Instead of including these facts, the

R&R merely states that when Knight introduced himself, Mason said he would not mind if they

spoke (R&R p. 6).

The R&R points out that Blum never told Knight what to discuss with Mason.  Of course,

Knight already understood what his role was to be here, since he had interviewed the six year old

and they already talked about the fact that without an admission to photographing the girl, there

could only be a misdemeanor charge.  Also omitted from the R&R is the fact that once Knight

obtained the confession, he gave it to Blum and left, adding to the collusion (69/31). 

All of this testimony should have been considered.  Once everything is taken into

consideration, a different finding should result as explained more fully below.

The totality of the circumstances test

The defense agrees that the correct test for determining the voluntariness of a confession is

whether, considering the totality of the circumstances, the officers obtained the statement by
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physical or psychological coercion or by improper inducement so that the suspect’s will was

overborne.  In applying that test, the characteristics of the accused, the conditions of interrogation,

and the conduct of the law enforcement officials must be considered, but no single factor

determines (pp. 12 and 13 of the R&R).

It is submitted that even if all of the facts cited in the R&R are adopted as the controlling

facts of the case, and none other, there still is no authority whatsoever permitting the  admission

of an incriminating statement at trial where it was obtained as a result of law enforcement

express and deliberately misleading Fifth Amendment advice that “now that you know your

rights, you also need to waive your rights.”  Nonetheless, the defense addresses the analysis of

the R&R.

1. Defendant’s characteristics

In determining the voluntariness of the defendant’s statements, the R&R recognizes the

need to consider the suspect’s mental impairments in determining whether the statement was

voluntarily given (p. 12).  The R&R cites to parts of neurologist Dr. Thomas Langan’s expert

testimony that support a finding that Mason believed he could freely and voluntarily waive his

right to remain silent.  However, it fails to credit the neurologist’s testimony that Mason thinks

concretely and is unable to form judgments and process information in a way that would allow

him to agree to knowingly and voluntarily waive his right to remain silent (76/6, 12, 13).  Rather,

the Court opines that Mason’s references to his problems with his brain, when read in context,



AO 72A
(Rev. 8/82)

-11-

lead to the conclusion that he is using this condition as an excuse.  As such, it finds that it is

indicative of mental capacity rather than incapacity (R&R pp. 13 and 14). 

In reaching this conclusion, it recites that he can read and write, possesses a driver’s

license and has a high attendance diploma (R&R p. 13).  It dismisses the atrocious writing as

simple “misspellings” (R&R fn. 8).  It agrees with the government that he “was savvy enough to

calculate his entitlement to a ‘volume discount’” when he responded to the enticing mailing from

the government purporting to sell child pornography (R&R p. 13).

 To say that Mr. Mason reads and writes sets the bar very low.  He reads and writes at the

level of a second grader and he functions at that level as well (76/13; 77/61).  Putting this in

context, it  would be similar to saying that a second grader can waive Constitutional rights simply

because he is starting to learn to read.  His egregious writing should not be attributed to merely

bad spelling.  A bad speller misspells one or two words.  He does not do absolute carnage to

simple words as “doing”, “head” and “don’t” while at the same time use capital letters in the

middle of several  words appearing in mid-sentence unless there are serious learning disabilities.  

To suggest that an “attendance diploma” supports the finding is just as illogical.  As Dr.

Langen testified, an “attendance diploma is basically for children with significant learning

problems just to say that they attended school.  It would be used for kids in simple vocational

programs” (77/62).  Severely deformed, non-verbal students are given attendance diplomas.  The

finding that he has an “attendance” diploma adds nothing to the analysis.  And even though
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Mason has a driver’s license, Dr. Langen testified that “if I was his neurologist now, I would

never let him get near a car until [his history of seizures] was investigated” (77/43).  Finally,

Mason did not do any savvy cost calculations.  Rather, government agents prepared and mailed

an enticement to him which simply and expressly stated that the videos cost “$30 each or two for

$50."  No calculations were required.  And there certainly was nothing “savvy” about it.

If all of  the facts are considered, this court should find that the defendant’s characteristics

indicate that his mental impairments prevented him from making a voluntary statement.

2. The conditions of interrogation

In considering the conditions of the interrogation, the R&R emphasizes that Mason was

in familiar surroundings at the time he made incriminating statements to militate against a

finding that Mason was in custody.  It also finds that on both occasions, he was free to leave or to

terminate the questioning (p. 16).  

In making the finding that he was free to leave, the Court refers to a decision made by

Judge Larimer (United States v. Benedict, 104 F. Supp.2d 175 (W.D.N.Y.2000).  In that case,

defendant Benedict was free to move about his house.  The same cannot be said here since he

was being guarded by FBI agent Shafer the whole time and had been prevented from leaving in

the first place. 
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In a more recent decision, the Ninth Circuit viewed questioning in the home completely

differently.  “The usual inquiry into whether the suspect reasonably believed he could ‘leave’ the

interrogation does not quite capture the uniqueness of an interrogation conducted within the

suspect’s home.”  United States v. Craighead, 539 F. 3d 1073, 1082 (9th Cir. 2008):

If a reasonable person is interrogated inside his own home and is told he is “free
to leave,” where will he go?  The Library?  The Police Station?  He is already in
the most constitutionally protected place on earth.  To be “free” to leave is a
hollow right if the one place the suspect cannot go is his own home.

Id. at 1083 (internal citations omitted).

The Supreme Court has also noted that an interrogation in a bedroom of a boarding house

can be construed to be a custodial situation where it occurred at 4:00 a.m.  See generally Orozco

v. Texas, 394 U.S. 324 (1969).  A custodial interrogation also occurred where eight or nine police

officers appeared at defendant’s place of business and interrogated him for almost four hours. 

United States v. Planche, 525 F.2d 899 (5  Cir. 1976).th

The familiar surroundings in the case at bar did not overcome the other

affirmative indications that he was not free to leave.  On July 18, 2005, Ray Mason was tracked

down at a friend’s house, told that he had to speak to the officers about his order, suggested that

they return to his house, and then, while surrounded by several police officers, told by the lead

officer that he had to waive his right to remain silent.  He was being guarded by FBI agent

Shaffer.  He simply was not free to terminate the questioning and Blum told him he had  to talk

to him. 
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Likewise, on July 22, 2005, Mason was trying to leave for work when he was intercepted

by Blum, the same person who previously told him that he had to speak about what he had done. 

Blum then escorted him to the same spot.  This time, he was not told that he had to speak. 

Rather, he was told that he could remain silent.  When he indicated that he did not want to,

Inspector Blum sent Detective Knight to interrogate him. Again, he was being guarded by FBI

agent Shaffer. Clearly, there was a restraint on his movement of a degree associated with an

arrest on both occasions. 

Because the second question of his ability to terminate questioning is so intimately tied to

the next point, it will be addressed there to avoid duplication.

3. The conduct of the law enforcement officers

The R&R finds no fault with the conduct of the law enforcement officers.  In assessing

the claim of coercive police tactics, the R&R points out that Blum did not tell Knight what to

discuss and relies on Knight’s self-serving testimony that no coercion was used (p.6).  While the

R&R acknowledges that repeated and prolonged questioning has a bearing on whether the police

conduct was coercive (p. 16),  it omits the testimony of Detective Knight who described how

difficult it was to get Mason to speak to him and how he softened him up.   

Detective Knight had testified that Mason would not talk to him either and said that “I

wasn’t getting much of a response.”  In an effort to “get a conversation going,” he asked Mr.
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Mason different questions “trying to let him talk about himself.”  He did this “to get him so we

can start conversing, so he can start talking to me” because he “wasn’t really acknowledging

that [I] was there and “just [sat] there not saying a word.”  (69/35, 36).

When Detective Knight’s cross-examination is considered, it becomes obvious that these

officers engaged in the same interrogation techniques that were recognized in Miranda v. Arizona

as creating a coercive situation.  Noting that “coercion can be mental as well as physical,” the

Miranda court recited the following interrogation techniques as being coercive:

[T]he manuals instruct the police to display an air of confidence in the suspect’s
guilt and from outward appearance to maintain only an interest in confirming
certain details.  The guilt of the subject is to be posited as a fact.  The interrogator
should direct his commitments toward the reasons why the subject committed the
act, rather than court failure by asking the subject whether he did it . . . .  These
tactics are designed to put the subject in a psychological state where his story is an
elaboration of what the police purport to know already - that he is guilty. 
Explanations to the contrary are dismissed . . . .  The major qualities an
interrogator should possess are patience and perseverance . . . .     

    
                                                                  * * * *

When the techniques described prove unavailing, the texts recommend they be
alternated by a show of some hostility.  One ploy often used has been termed the
“friendly-unfriendly” or the “Mutt and Jeff” act . . . .  In this technique, two agents
are employed.  Mutt, the relentless investigator who knows the subject is guilty, is
not going to waste any time.  . . . Jeff, on the other hand, is obviously a
kindhearted man. . . . He disapproves of Mutt and his tactics and will arrange to
get him off the case if the subject will cooperate.  He can’t hold Mutt off for very
long.  The subject will be wise to make a quick decision.  

                            
384 U.S. at 450, 452, 86 S.Ct. at 1615, 1616.

While the Miranda case dealt with a situation where the person was decidedly in police

custody, it is the same technique employed here and this time against an especially vulnerable

suspect. 
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 Nor does the R&R mention that Inspector Blum failed to tell Knight about Ray Mason’s

prior whacky statement and Mason’s opinion that his epilepsy interfered  with his mental state.

Nor did it consider that Blum failed to convey any information to Knight about the defendant’s 

medical problems (69/ 28, 29).  It also fails to mention that after Detective Knight obtained the

statement, he then turned it over to Inspector Blum, who immediately arrested Mr. Mason

(69/24).

The R&R should have considered all of these facts when assessing coercive police

tactics.

 

The Court does recognize that, once invoked, the right to remain silent must be

“scrupulously honored” by law enforcement by, for example, waiting a significant period of time

before resuming questioning.  See Michigan v. Mosley, 423 U.S. 96, 106 (1975) (Over 2 hours

lapse in time was significant) and Jacobs v. Singletary, 952 F.2d 1282, 1293 (11th Cir. 1992)

(holding that since only 20 minutes had elapsed since the defendant invoked her right to remain

silent, “the police could take a statement only if she both had waived her right and had initiated

further questioning”).  An officer fails to scrupulously honor a suspect’s Fifth Amendment

privilege where, as here, he resumes questioning for the sole purpose of persuading that suspect

to abandon his right to remain silent.  Vujosevic v. Rafferty, 844 F.2d 1023, 1029 (3d Cir. 1988).   

It nonetheless finds that they are inapplicable here because the situation was not custodial,

relying on irrelevant testimony by Blum that, as far as he was concerned, Mason was free to

leave, while acknowledging that the defendant was not so told (pp. 3, 5, 16, 17 of the R&R).
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When addressing the troublesome part of Blum’s testimony that on July 18, 2005, he told

Mason that “now that you know your rights, you need to waive your rights,” the Court

acknowledges that those words could be interpreted as a command, but concludes that “I do not

believe that the defendant understood them as such” (p. 18).  The most compelling reasons for

this finding was that Mason refused to comply with certain other requests by refusing to allow

them to search his home or his bedroom, and refusing to submit to a polygraph examination 

(p. 18 of the R&R).  

However, these requests were not preceded with the directive that he must waive those

rights, as he was before he gave his statement on July 18, 2005.  As to those, he was told

unequivocally that he did have a right to refuse.  Concerning his refusal to let the officers search

his mother’s home, it must be kept in mind that this  was not Ray Mason’s  home.  It was his

mother’s home and he had only lived there for a short while.    Further, it is incorrect to state that7

Mason refused to allow a search of his bedroom.  There was no testimony to the effect that

Mason was asked if they could search his bedroom, yet the R&R so finds.  Finally, the polygraph

is not recognized in these courts and so his failure to agree to one is irrelevant. 

 The Court suggests that Mason could have taken the stand at the suppression hearing

without risk that anything he said could be used against him to rebut the evidence.  It then cites a

pre-Guidelines case from 1976 - United States v. Mullens, 536 F. 2d 997 (2d Cir. 1976).  (R&R

pp. 18, 19).  If Ray Mason took the stand and contradicted the government’s two witnesses, with
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their years of experience in testifying, and the Court decides that those witnesses are credible and

Mason is not, he risks being treated as having “obstructed justice.”  In the event of a plea or

conviction after trial, he would then be exposed to a sentencing enhancement.  

Section 3C1.1 of the Sentencing Guidelines recommends that a sentencing judge increase

the prison term if the defendant has provided materially false information to a magistrate.  This

enhancement has been upheld based on credibility findings of magistrates.  (E.g. United States v.

Matos, 907 F.2d 274 (2d Cir. 1990); United States v. Monzon, 2001 WL 883647 (2d Cir. 2001)).

This provision is routinely used against defendants who elect to testify at these proceedings

where, inevitably, a credibility finding must be made.  

Another problem with the testimony of this defendant is demonstrated in Dr. Langen’s

testimony.  He said that Ray Mason advised him during his examination that his recollection of

the events of 2005 was poor (77/57, 58).  He thinks concretely and functions like a second

grader.  All of these factors contribute to the concerns about the ability of Ray Mason being able

to explain what happened three and one half years ago without confusing him and twisting his

words.  

The players were not on equal footing here.  To suggest that he could have testified

without risk is not accurate. 

 

 In sum, it is respectfully submitted that upon review of this record, this Court should 

acknowledge that an express instruction to a mentally retarded man, who is told by an agent that

“you have to waive your rights,” does not mean just the opposite.  It means exactly that.  This, 



AO 72A
(Rev. 8/82)

-19-

together with the complete record, and the incredibly poorly spelled statement of Mr. Mason, was

a loud and clear sign to Blum that he knew that Mason had problems and knew it well.  His will

was overborne. 

2. The Search Warrant was invalid and the evidence seized therefrom
should be suppressed

After Ray Mason made statements on July 18, 2005, Inspector Blum incorporated those

statements into his affidavit in support of the search warrant.  Specifically, he mentioned that Ray

said that he saw naked children at 9 South Chicago Avenue and that he had viewed child

pornography on a computer.  The result of Detective Knight’s interview of the six year old girl ,

which directly flowed from Mason’s July 18  admissions, was also in his affidavit, including theth

specific comment that the girl had told Knight that Mason had photographed her “privates.”  He

also stated that when he walked through 16 Jefferson Street, he saw a camera bag in Ray

Mason’s bedroom (see ¶¶ 26 - 28 of the search warrant application dated July 21, 2005). 

The Court finds that there was probable cause for its issuance (R&R  pp. 20 and 21).  It

specifically found that the record did not compel the conclusion that Inspector Blum should have

known that Mason was mentally impaired.  It is submitted that the testimony of Blum should be

more carefully scrutinized as to his view of Mason and how he may have perceived the whole

situation.  Despite Mr. Mason’s apparent mental deficiencies and his decidedly nonsensical

written statement,  Blum testified incredibly that the misspellings, or the content of the written

statement, presented no concerns to him about his mental ability.  Nor did he inquire of Mason’s

mother, who was inside the house, about any problems Mason may have had for the absurd

reason that “I knew what he wrote.”  (68/ 47, 100, 101). 
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The Court acknowledges that Blum’s concealment of the fact that he entered the home

despite Mason’s refusal to consent to the search is troublesome, and looks to the remaining

information and finds that probable cause still exists.  The defense disagrees.  While searches

conducted pursuant to a warrant are favored, United States v. Leon, 468 U.S.  914, 104 S.Ct.

3405 (1994) and, as such, the magistrate's determination that probable cause exists is entitled to

great deference, such deference “is not boundless.” Id.  Indeed, there are four contexts where an

officer cannot be found to have relied on a warrant in good faith, including where the magistrate

“was misled by information in an affidavit that the affiant knew was false or would have known

was false except for his reckless disregard of the truth,” and where the supporting affidavit is “so

lacking in indicia of probable cause as to render official belief in its existence entirely

unreasonable.” Id. at 923, 104 S.Ct. 3405.

It is the very fact that Blum entered this particular home, and viewed a camera case, that

made the tie to this place to be searched.  Otherwise, there would be no indication to search this

house since the six year old’s comments about being photographed naked occurred at her own

home, not 16 Jefferson Street.  Nor did she say that he had used his own camera.  Without

Blum’s unauthorized walk through, there is no basis to search this particular place.  

Therein lies the problem with the Court’s analysis that it can simply look to the remaining

facts.  Probable cause can not exist where there is a lack of nexus between the contraband to be

seized, or the suspected criminal activity.  United States v. Gonzalez, 399 F.3d 1225, 1228 (10th

Cir. 2005).  In Gonzalez, the evidence had to be suppressed for this reason.  Likewise, in United

States v. Hove, 848 F.2d 137 (9th Cir.1988), the Ninth Circuit held that good faith reliance was

lacking where the supporting affidavit failed to provide any connection between the residence
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subject to search and the suspect or suspected criminal activity.  See also Janis v. Virginia, 22

Va.App. 646, 472 S.E.2d 649 (1996) (holding good faith reliance did not exist where affidavit

failed to state facts linking place to be searched with suspected criminal activity).

So, even if there otherwise was probable cause to search 16 Jefferson Street, it is Blum’s

bad faith allegation which tied the probable cause to this location.  Once the offending language

about evidence he personally viewed at the residence is removed, the warrant lacks probable

cause to search this residence.

CONCLUSION

Based on the complete record, it is submitted that Inspector Blum and Detective Knight

obtained statements and other physical evidence by exploiting Mr. Mason’s severe mental

deficits and unique susceptibility to coercion.  His will was overborne by the directive to talk and

waive his silence, while surrounded by a contingent of officers on both occasions, all of whom

were armed on July 22, 2005.  A reasonable person in his shoes would not feel that he was free to

leave or to terminate the questioning.  The evidence seized from the house was a direct result of

Blum’s illegal interrogation on July 18, 2005, and misleading affidavit which he submitted to 
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Judge Foschio.  Upon  de novo review, this court should grant Mason’s motion to suppress and 

reject the Corrected Report and Recommendation.

DATED: Buffalo, New York, June 17, 2009.

Respectfully submitted,

/s/Kimberly A. Schechter
Kimberly A. Schechter
Assistant Federal Public Defender
Office of the Federal Public Defender
300 Pearl Street, Suite 200
Buffalo, New York 14202
(716) 551-3341, (716) 551-3346 Fax
kimberly_schechter@fd.org
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