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RULE 3.700 | SENTENCE DEFINED; PRONOUNCEMENT AND ENTRY; SENTENCING 

JUDGE 

(a) Sentence Defined. The term sentence means the 

pronouncement by the court of the penalty imposed on a 

defendant for the offense of which the defendant has been 

adjudged guilty. 

(b) Pronouncement and Entry. Every sentence or other final 

disposition of the case shall be pronounced in open court, 

including, if available at the time of sentencing, the amount 

of jail time credit the defendant is to receive. The final 

disposition of every case shall be entered in the minutes in 

courts in which minutes are kept and shall be docketed in 

courts that do not maintain minutes. 

[Editor’s Note: See Grossman v. State, 525 So.2d 833 (Fla. 

1988), for pronouncement procedure when defendant is 

sentenced to death.] 

(c) Sentencing Judge. 

(1) Noncapital Cases. In any case, other than a capital 

case, in which it is necessary that sentence be 

pronounced by a judge other than the judge who presided 

at trial or accepted the plea, the sentencing judge shall 

not pass sentence until the judge becomes acquainted 

with what transpired at the trial, or the facts, 

including any plea discussions, concerning the plea and 

the offense. 

(2) Capital Cases. In any capital case in which it is 

necessary that sentence be pronounced by a judge other 

than the judge who presided at the capital trial, the 

sentencing judge shall conduct a new sentencing 

proceeding before a jury prior to passing sentence. 

Committee Notes 

1968 Adoption. This rule is a revamped version of section 921.05, Florida Statutes. 

1972 Amendment. Subdivisions (a) and (b) are substantially the same as in former rule. 

Subdivision (c) was added to emphasize that the sentencing procedure should be conducted by the 

trial judge or the judge taking the plea. The rule makes provision for emergency situations when 

such judge is unavailable. 
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RULE 3.701 | SENTENCING GUIDELINES 

(a) Use with Forms. This rule is to be used in conjunction 

with forms 3.988(a)–(i). 

(b) Statement of Purpose. The purpose of sentencing 

guidelines is to establish a uniform set of standards to guide 

the sentencing judge in the sentence decision-making process. 

The guidelines represent a synthesis of current sentencing 

theory and historic sentencing practices throughout the 

state. Sentencing guidelines are intended to eliminate 

unwarranted variation in the sentencing process by reducing 

the subjectivity in interpreting specific offense-related and 

offender-related criteria and in defining their relative 

importance in the sentencing decision. The sentencing 

guidelines embody the following principles: 

(1) Sentencing should be neutral with respect to race, 

gender, and social and economic status. 

(2) The primary purpose of sentencing is to punish the 

offender. Rehabilitation and other traditional 

considerations continue to be desired goals of the 

criminal justice system but must assume a subordinate 

role. 

(3) The penalty imposed should be commensurate with the 

severity of the convicted offense and the circumstances 

surrounding the offense. 

(4) The severity of the sanction should increase with 

the length and nature of the offender’s criminal 

history. 

(5) The sentence imposed by the sentencing judge should 

reflect the length of time to be served, shortened only 

by the application of gain time. 

(6) While the sentencing guidelines are designed to aid 

the judge in the sentencing decision and are not intended 

to usurp judicial discretion, departures from the 

presumptive sentences established in the guidelines 

shall be articulated in writing and made when 

circumstances or factors reasonably justify the 

aggravation or mitigation of the sentence. The level of 

proof necessary to establish facts supporting a 
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departure from a sentence under the guidelines is a 

preponderance of the evidence. 

(7) Because the capacities of state and local 

correctional facilities are finite, use of incarcerative 

sanctions should be limited to those persons convicted 

of more serious offenses or those who have longer 

criminal histories. To ensure such usage of finite 

resources, sanctions used in sentencing convicted felons 

should be the least restrictive necessary to achieve the 

purposes of the sentence. 

(c) Offense Categories. Offenses have been grouped into 9 

offense categories encompassing the following statutes: 

Category 1: Murder, manslaughter: Chapter 782 (except 

subsection 782.04(1)(a)), subsection 316.193(3)(c)3, 

and subsection 327.351(2). 

Category 2: Sexual offenses: Section 775.22, chapters 

794 and 800, section 826.04, and section 491.0112. 

Category 3: Robbery: Section 812.13, and sections 

812.133 and 812.135. 

Category 4: Violent personal crimes: Section 231.06, 

chapters 784 and 836, section 843.01, and subsection 

381.411(4). 

Category 5: Burglary: Chapter 810, section 817.025, and 

subsection 806.13(3). 

Category 6: Thefts, forgery, fraud: Sections 192.037 and 

206.56, chapters 322 and 409, section 370.142, section 

415.111, chapter 443, section 493.3175, sections 

494.0018, 496.413, and 496.417, chapter 509, subsection 

517.301(1)(a), subsections 585.145(3) and 585.85(2), 

section 687.146, and chapters 812 (except section 

812.13), 815, 817, 831, and 832. 

Category 7: Drugs: Section 499.005 and chapter 893. 

Category 8: Weapons: Chapter 790 and section 944.40. 

Category 9: All other felony offenses. 

(d) General Rules and Definitions. 

(1) One guideline scoresheet shall be utilized for each 

defendant covering all offenses pending before the court 
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for sentencing. The state attorney’s office will prepare 

the scoresheets and present them to defense counsel for 

review as to accuracy in all cases unless the judge 

directs otherwise. The sentencing judge shall approve 

all scoresheets. 

(2) “Conviction” means a determination of guilt 

resulting from plea or trial, regardless of whether 

adjudication was withheld or whether imposition of 

sentence was suspended. 

(3) “Primary offense” is defined as the offense at 

conviction that, when scored on the guidelines 

scoresheet, recommends the most severe sanction. In the 

case of multiple offenses, the primary offense is 

determined in the following manner: 

(A) A separate guidelines scoresheet shall be 

prepared scoring each offense at conviction as the 

“primary offense at conviction” with the other 

offenses at conviction scored as “additional 

offenses at conviction.” 

(B) The guidelines scoresheet that recommends the 

most severe sentence range shall be the scoresheet 

to be utilized by the sentencing judge pursuant to 

these guidelines. 

(4) All other offenses for which the offender is 

convicted and that are pending before the court for 

sentencing at the same time shall be scored as additional 

offenses based on their degree and the number of counts 

of each. 

(5) “Prior record” refers to any past criminal conduct 

on the part of the offender, resulting in conviction, 

prior to the commission of the primary offense. Prior 

record includes all prior Florida, federal, out-of-

state, military, and foreign convictions, as well as 

convictions for violation of municipal or county 

ordinances that bring within the municipal or county 

code the violation of a state statute or statutes. 

Provided, however, that: 

(A) Entries in criminal histories that show no 

disposition, disposition unknown, arrest only, or 
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other nonconviction disposition shall not be 

scored. 

(B) When scoring federal, foreign, military, or 

out-of-state convictions, assign the score for the 

analogous or parallel Florida statute. 

(C) When unable to determine whether an offense at 

conviction is a felony or a misdemeanor, the 

offense should be scored as a misdemeanor. When the 

degree of the felony is ambiguous or impossible to 

determine, score the offense as a third-degree 

felony. 

(D) Prior record shall include criminal traffic 

offenses, which shall be scored as misdemeanors. 

(E) Convictions that do not constitute violations 

of a parallel or analogous state criminal statute 

shall not be scored. 

(F) An offender’s prior record shall not be scored 

if the offender has maintained a conviction-free 

record for a period of 10 consecutive years from 

the most recent date of release from confinement, 

supervision, or sanction, whichever is later, to 

the date of the primary offense. 

(G) All prior juvenile dispositions that are the 

equivalent of convictions as defined in subdivision 

(d)(2), occurring within 3 years of the commission 

of the primary offense and that would have been 

criminal if committed by an adult, shall be 

included in prior record. 

(6) “Legal status at time of offense” is defined as 

follows: Offenders on parole, probation, or community 

control; offenders in custody serving a sentence; 

escapees; fugitives who have fled to avoid prosecution 

or who have failed to appear for a criminal judicial 

proceeding or who have violated conditions of a 

supersedeas bond; and offenders in pretrial intervention 

or diversion programs. Legal status points are to be 

assessed where these forms of legal constraint existed 

at the time of the commission of offenses scored as 

primary or additional offenses at conviction. Legal 
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status points are to be assessed only once whether there 

are one or more offenses at conviction. 

(7) Victim injury shall be scored for each victim 

physically injured during a criminal episode or 

transaction, and for each count resulting in such injury 

whether there are one or more victims. 

(8) The recommended sentences provided in the guideline 

grids are assumed to be appropriate for the composite 

score of the offender. A range is provided to permit 

some discretion. The permitted ranges allow the 

sentencing judge additional discretion when the 

particular circumstances of a crime or defendant make it 

appropriate to increase or decrease the recommended 

sentence without the requirement of finding reasonable 

justification to do so and without the requirement of a 

written explanation. 

(9) For those offenses having a mandatory penalty, a 

scoresheet should be completed and the guideline 

sentence calculated. If the recommended sentence is less 

than the mandatory penalty, the mandatory sentence takes 

precedence. If the guideline sentence exceeds the 

mandatory sentence, the guideline sentence should be 

imposed. 

(10) If the composite score for a defendant charged with 

a single offense indicates a guideline sentence that 

exceeds the maximum sentence provided by statute for 

that offense, the statutory maximum sentence should be 

imposed. 

(11) Departures from the recommended or permitted 

guideline sentence should be avoided unless there are 

circumstances or factors that reasonably justify 

aggravating or mitigating the sentence. Any sentence 

outside the permitted guideline range must be 

accompanied by a written statement delineating the 

reasons for the departure. Reasons for deviating from 

the guidelines shall not include factors relating to 

prior arrests without conviction or the instant offenses 

for which convictions have not been obtained. 

(12) A sentence must be imposed for each offense. 

However, the total sentence cannot exceed the total 
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guideline sentence unless a written reason is given. 

Where the offender is being sentenced for a capital 

felony and other noncapital felonies that arose out of 

the same criminal episode or transaction, the sentencing 

court may impose any sentence authorized by law for the 

noncapital felonies. 

(13) Community control is a form of intensive supervised 

custody in the community involving restriction of the 

freedom of the offender. When community control is 

imposed, it shall not exceed the term provided by general 

law. 

(14) Sentences imposed after revocation of probation or 

community control must be in accordance with the 

guidelines. The sentence imposed after revocation of 

probation or community control may be included within 

the original cell (guidelines range) or may be increased 

to the next higher cell (guidelines range) without 

requiring a reason for departure. 

(15) Categories 3, 5, and 6 contain an additional factor 

to be scored under the heading of Prior Record: Prior 

convictions for similar offenses. Prior convictions 

scored under this factor should be calculated in 

addition to the general prior record score. Scoring is 

limited to prior felony convictions included within the 

category. 

 

Sentencing Guidelines Commission Notes 

1988 Amendments. 

(a) The operation of this rule is not intended to change the law or requirements of proof as 

regards sentencing. 

(b) These principles are binding on the sentencing court. 

(c) Only 1 category is proper in any particular case. Category 9, “All Other Felony 

Offenses,” should be used only when the primary offense at conviction is not included in another, 

more specific category. The guidelines do not apply to capital felonies. 

Inchoate offenses are included within the category of the offense attempted, solicited, or 

conspired to, as modified by chapter 777. 

The form appearing at Florida Rule of Criminal Procedure 3.988(a) has been revised to 

incorporate a point value for inclusion in the prior record factor utilized in the determination of 
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recommended sentence by scoring each prior conviction under section 316.193, Florida Statutes 

(Supp. 1984), or section 316.1931, Florida Statutes (Supp. 1984), or section 327.351, Florida 

Statutes (Supp. 1984), at a value of 32 points. This point value will be applied only if the offender 

is convicted for a violation of section 316.193(3)(c)3, Florida Statutes (Supp. 1986), or section 

327.351, Florida Statutes (Supp. 1984), if the operation of a motor vehicle or vessel by the offender 

while intoxicated as defined in section 316.193(1), Florida Statutes (Supp. 1986), or section 

327.351(1), Florida Statutes (Supp. 1984), results in the death of any human being and the 

scoresheet utilized in sentencing is the form appearing at Florida Rule of Criminal Procedure 

3.988(a). For purposes of determining a prior conviction for a violation of the above enumerated 

statute, a prior conviction for violation of section 316.1931 or section 316.193 or former section 

860.01 or former section 316.028, or a previous conviction for any substantially similar alcohol-

related or drug-related traffic offense outside this state shall also be considered a prior conviction. 

(d)(1) Ultimate responsibility for ensuring that scoresheets are accurately prepared rests 

with the sentencing court. Due to ethical considerations, defense counsel may not be compelled to 

submit a scoresheet. Probation and parole officers may be directed to compile guidelines 

scoresheets only when a presentence investigation has been ordered. The forms for calculating the 

guidelines are forms 3.988(a)–(i). 

(d)(2) This definition applies to both instant offense and prior record scoring. 

(d)(3) The proper offense category is identified on determination of the primary offense. 

When the defendant is convicted of violations of more than 1 unique statute, the offenses are to be 

sorted by statutory degree. 

(d)(4) No points shall be scored for lesser and included offenses. In the event of multiple 

counts of the same distinct offense and degree of felony being scored as primary offense, it shall 

be scored as additional counts of the primary offense. All other offenses for which the defendant 

is convicted that are pending before the court for sentencing shall be scored as additional offenses. 

(d)(5) Each separate prior felony and misdemeanor conviction in an offender’s prior record 

that amounts to a violation of Florida law shall be scored, unless discharged by the passage of 

time. Any uncertainty in the scoring of the defendant’s prior record shall be resolved in favor of 

the defendant, and disagreement as to the propriety of scoring specific entries in the prior record 

should be resolved by the trial judge. 

Prior record includes all offenses for which the defendant has been found guilty, regardless 

of whether adjudication was withheld or the record has been expunged. 

Juvenile dispositions, with the exclusion of status offenses, are included and considered 

along with adult convictions by operation of this provision. However, each separate adjudication 

is discharged from consideration if 3 years have passed between the date of disposition and the 

commission of the instant offense. 

For any offense where sentence was previously suspended pursuant to the imposition of 

probation and such offense is now before the court for sentencing, upon a revocation of that 

probation based upon a subsequent criminal offense (which subsequent offense is also before the 
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court for sentencing at the same time), the earlier offense shall be scored as “prior record” and not 

as “additional offense.” 

(d)(7) This provision implements the intention of the commission that points for victim 

injury be added for each victim injured during a criminal transaction or episode. The injury need 

not be an element of the crime for which the defendant is convicted, but is limited to physical 

trauma. However, if the victim injury is the result of a crime for which the defendant has been 

acquitted, it shall not be scored. 

(d)(8) The first guideline cell in each category (any nonstate prison sanction) allows the 

court the flexibility to impose any lawful term of probation with or without a period of 

incarceration as a condition of probation, a county jail term alone, or any nonincarcerative 

disposition. Any sentence may include the require-ment that a fine be paid. The sentences are 

found in forms 3.988(a)–(i). 

(d)(10) If an offender is convicted under an enhancement statute, the reclassified degree 

should be used as the basis for scoring the primary offense in the appropriate category. If the 

offender is sentenced under section 775.084 (habitual offender), the maximum allowable sentence 

is increased as provided by the operation of that statute. If the sentence imposed departs from the 

recommended sentence, the provisions of (d)(11) shall apply. 

(d)(11) A sentencing judge may depart from the recommended sentence and impose a 

sentence within the permitted range without giving reasons therefor. If a sentencing judge departs 

from the permitted range, reasons for departure shall be articulated at the time sentence is imposed. 

The written statement shall be made a part of the record, with sufficient specificity to inform all 

parties, as well as the public, of the reasons for departure. The court is prohibited from considering 

offenses for which the defendant has not been convicted. Other factors, consistent and not in 

conflict with the statement of purpose, may be considered and utilized by the sentencing judge. 

(d)(12) The sentencing court shall impose or suspend sentence for each separate count, as 

convicted. The total sentence shall not exceed the guideline sentence, unless the provisions of 

subdivision (d)(11) are complied with. 

If a split sentence is imposed (i.e., a combination of state prison and probation supervision), 

the incarcerative portion imposed shall not be less than the minimum of the guideline range nor 

exceed the maximum of the range. The total sanction (incarceration and probation) shall not exceed 

the term provided by general law. 

(d)(13) Community control is a viable alternative for any state prison sentence less than 24 

months without requiring a reason for departure. It is appropriate to impose a sentence of 

community control to be followed by a term of probation. The total sanction (community control 

and probation) shall not exceed the term provided by general law. 

Community control is not an alternative sanction from the recommended range of any 

nonstate prison sanction unless the provisions of rule 3.701(d)(11) are applied. 
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1991 Amendment. The purpose of the 1991 revision to rule 3.701(d)(6) is to clarify the 

original intent that legal constraint is a status consideration and is not to be considered a function 

of the number of offenses at conviction. 

1991 Amendment. The purpose of the 1991 revision to rule 3.701(d)(7) is to provide 

consistency in the scoring of victim injury by scoring each offense at conviction for which victim 

injury can appropriately be scored, whether committed against a single or multiple victims. 

1993 Amendments. Inchoate offenses are included within the category of the offense 

attempted, solicited, or conspired to, as modified by chapter 777. An attempt, solicitation, or 

conspiracy to commit first-degree murder as defined in subsection 782.04(1)(a) shall be scored in 

category 1. An attempt, solicitation, or conspiracy to commit capital sexual battery as defined in 

subsection 794.011(2) shall be scored in category 2. 
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RULE 3.702 | SENTENCING GUIDELINES (1994) 

(a) Use. This rule is to be used in conjunction with the forms 

located at rule 3.990. This rule is intended to implement the 

1994 revised sentencing guidelines in strict accordance with 

chapter 921, Florida Statutes, as revised by chapter 93-406, 

Laws of Florida. 

(b) Purpose and Construction. The purpose of the 1994 revised 

sentencing guidelines and the principles they embody are set 

out in subsection 921.001(4). Existing caselaw construing the 

application of sentencing guidelines that is in conflict with 

the provisions of this rule or the statement of purpose or 

the principles embodied by the 1994 sentencing guidelines set 

out in subsection 921.001(4) is superseded by the operation 

of this rule. 

(c) Offense Severity Ranking. Felony offenses subject to the 

1994 revised sentencing guidelines are listed in a single 

offense severity ranking chart located at section 921.0012. 

The offense severity ranking chart employs 10 offense levels, 

ranked from least severe to most severe. Each felony offense 

is assigned to a level according to the severity of the 

offense, commensurate with the harm or potential for harm to 

the community that is caused by the offense. Felony offenses 

not listed in section 921.0012 are to be assigned a severity 

level as described in section 921.0013. 

(d) General Rules and Definitions. 

(1) A comprehensive guidelines scoresheet shall be 

prepared for each defendant covering all offenses 

pending before the court for sentencing, including 

offenses for which the defendant has been adjudicated an 

habitual felony offender or an habitual violent felony 

offender. The office of the state attorney or the 

probation services office, or both where appropriate, 

will prepare the scoresheets and present them to defense 

counsel for review as to accuracy. Where the defendant 

is alleged to have violated probation or community 

control and probation services will recommend 

revocation, probation services shall prepare a 

comprehensive guidelines scoresheet for use at 

sentencing after revocation of probation or community 

control. The sentencing judge shall review the 

scoresheet for accuracy. 
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(2) “Conviction” means a determination of guilt 

resulting from plea or trial, regardless of whether 

adjudication was withheld or whether imposition of 

sentence was suspended. 

(3) “Primary offense” is the offense pending for 

sentencing that results in the highest number of total 

sentence points. Only one offense may be scored as the 

primary offense. 

(4) “Additional offense” is any offense, other than the 

primary offense, pending before the court for 

sentencing. Sentence points for additional offenses are 

determined by the severity level and the number of 

offenses at a particular severity level. Misdemeanors 

are scored at level “M” regardless of degree. 

(5) “Victim injury” is scored for physical injury or 

death suffered by a person as a direct result of any 

offense pending before the court for sentencing. If an 

offense pending before the court for sentencing involves 

sexual penetration, victim injury is to be scored. If an 

offense pending before the court for sentencing involves 

sexual contact, but no penetration, victim injury shall 

be scored. If the victim of an offense involving sexual 

penetration or sexual contact without penetration 

suffers any physical injury as a direct result of an 

offense pending before the court for sentencing, that 

physical injury is to be scored separately and in 

addition to any points scored for the sexual contact or 

sexual penetration. 

Victim injury shall be scored for each victim physically 

injured and for each offense resulting in physical 

injury whether there are one or more victims. However, 

if the victim injury is the result of a crime of which 

the defendant has been acquitted, it shall not be scored. 

(6) Attempts, conspiracies, and solicitations charged 

under chapter 777 are scored at severity levels below 

the level at which the completed offense is located. 

Attempts and solicitations are scored 2 severity levels 

below the completed offense. Criminal conspiracies are 

scored 1 severity level below the completed offense. 
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(7) “Total offense score” results from adding the 

sentence points for primary offense, additional offense, 

and victim injury. 

(8) “Prior record” refers to any conviction for an 

offense committed by the defendant prior to the 

commission of the primary offense. Prior record shall 

include convictions for offenses committed by the 

defendant as an adult or as a juvenile, convictions by 

federal, out-of-state, military, or foreign courts, and 

convictions for violations of county or municipal 

ordinances that incorporate by reference a penalty under 

state law. Federal, out-of-state, military, or foreign 

convictions are scored at the severity level at which 

the analogous or parallel Florida crime is located. 

(A) Convictions for offenses committed more than 10 

years prior to the date of the commission of the 

primary offense are not scored as prior record if 

the defendant has not been convicted of any other 

crime for a period of 10 consecutive years from the 

most recent date of release from confinement, 

supervision, or other sanction, which-ever is 

later, to the date of the commission of the primary 

offense. 

(B) Juvenile dispositions of offenses committed by 

the defendant within 3 years prior to the date of 

the commission of the primary offense are scored as 

prior record if the offense would have been a crime 

if committed by an adult. Juvenile dispositions of 

sexual offenses committed by the defendant more 

than 3 years prior to the date of the primary 

offense are to be scored as prior record if the 

defendant has not maintained a conviction-free 

record, either as an adult or as a juvenile, for a 

period of 3 consecutive years from the most recent 

date of release from confinement, supervision, or 

sanction, whichever is later, to the date of 

commission of the primary offense. 

(C) Entries in criminal histories that show no 

disposition, disposition unknown, arrest only, or 

a disposition other than conviction shall not be 

scored. Criminal history records expunged or sealed 

under section 943.058 or other provisions of law, 
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including former sections 893.14 and 901.33, shall 

be scored as prior record where the defendant whose 

record has been expunged or sealed is before the 

court for sentencing. 

(D) Any uncertainty in the scoring of the 

defendant’s prior record shall be resolved in favor 

of the defendant, and disagreement as to the 

propriety of scoring specific entries in the prior 

record shall be resolved by the sentencing judge. 

(E) When unable to determine whether the conviction 

to be scored as prior record is a felony or a 

misdemeanor, the conviction should be scored as a 

misdemeanor. When the degree of felony is ambiguous 

or the severity level cannot be deter-mined, the 

conviction should be scored at severity level 1. 

(9) “Legal status violations” occur when a defendant, 

while under any of the forms of legal status listed in 

subsection 921.0011(3), commits an offense that results 

in conviction. Legal status violations receive a score 

of 4 sentence points and are scored when the offense 

committed while under legal status is before the court 

for sentencing. Points for a legal status violation are 

to be assessed only once regardless of the existence of 

more than one form of legal status at the time an offense 

is committed or the number of offenses committed while 

under any form of legal status. 

(10) “Release program violations” occur when the 

defendant is found to have violated a condition of a 

release program designated in subsection 921.0011(6). 

Six points shall be assessed for each violation up to a 

maximum of 18 points in the case of multiple violations. 

Where there are multiple violations, points in excess of 

6 may be assessed only for each successive violation 

that follows the reinstatement or modification of the 

release program and are not to be assessed for violation 

of several conditions of a single release program order. 

(11) “Total prior record score” results from adding 

sentence points for prior record, legal status 

violations, and release program violations. 

http://www.textbookdiscrimination.com/


TBD | Florida Rules of Criminal Procedure | Section XIV | 1/1/2017 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 18 of 76 

(12) Possession of a firearm, destructive device, 

semiautomatic weapon, or a machine gun during the 

commission or attempt to commit a crime will result in 

additional sentence points. Eighteen sentence points 

shall be assessed where the defendant is convicted of 

committing or attempting to commit any felony other than 

those enumerated in subsection 775.087(2) while having 

in his or her possession a firearm as defined in 

subsection 790.001(6) or a destructive device as defined 

in subsection 790.001(4). Twenty-five sentence points 

shall be assessed where the offender is convicted of 

committing or attempting to commit any felony other than 

those enumerated in subsection 775.087(2) while having 

in his or her possession a semiautomatic weapon as 

defined in subsection 775.087(2) or a machine gun as 

defined in subsection 790.001(9). 

(13) “Subtotal sentence points” result from adding the 

total offense score, the total prior record score, and 

any additional points for possession of a firearm, 

destructive device, semiautomatic weapon, or machine 

gun. 

(14) If the primary offense is drug trafficking under 

section 893.135, the subtotal sentence points may be 

multiplied, at the discretion of the sentencing court, 

by a factor of 1.5. If the primary offense is a violation 

of the Law Enforcement Protection Act under subsections 

775.0823(2), (3), (4), or (5), the subtotal sentence 

points shall be multiplied by a factor of 2. If the 

primary offense is a violation of subsection 

775.087(2)(a)(2) or subsections 775.0823(6) or (7), the 

subtotal sentence points shall be multiplied by a factor 

of 1.5. If both enhancements are applicable, only the 

enhancement with the higher multiplier is to be used. 

(15) “Total sentence points” result from the 

enhancement, if applicable, of the subtotal sentence 

points. If no enhancement is applicable, the subtotal 

sentence points are the total sentence points. 

(16) “Presumptive sentence” is determined by the total 

sentence points. If the total sentence points are less 

than or equal to 40, the recommended sentence, absent a 

departure, shall not be state prison. However, the 

sentencing court may increase sentence points less than 
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or equal to 40 by up to and including 15 percent to 

arrive at total sentence points in excess of 40. If the 

total sentence points are greater than 40 but less than 

or equal to 52, the decision to sentence the defendant 

to state prison or a nonstate prison sanction is left to 

the discretion of the sentencing court. If the total 

sentence points are greater than 52, the sentence, 

absent a departure, must be to state prison. 

A state prison sentence is calculated by deducting 28 

points from the total sentence points where total 

sentence points exceed 40. The resulting number 

represents state prison months. State prison months may 

be increased or decreased by up to and including 25 

percent at the discretion of the sentencing court. State 

prison months may not be increased where the sentencing 

court has exercised discretion to increase total 

sentence points under 40 points to achieve a state prison 

sentence. The sentence imposed must be entered on the 

score-sheet. 

(17) For those offenses having a mandatory penalty, a 

scoresheet should be completed and the guidelines 

presumptive sentence calculated. If the presumptive 

sentence is less than the mandatory penalty, the 

mandatory sentence takes precedence. If the presumptive 

sentence exceeds the mandatory sentence, the presumptive 

sentence should be imposed. 

(18) Departure from the recommended guidelines sentence 

provided by the total sentence points should be avoided 

unless there are circumstances or factors that 

reasonably justify aggravating or mitigating the 

sentence. A state prison sentence that deviates from the 

recommended prison sentence by more than 25 percent, a 

state prison sentence where the total sentence points 

are equal to or less than 40, or a sentence other than 

state prison where the total sentence points are greater 

than 52 must be accompanied by a written statement 

delineating the reasons for departure. Circumstances or 

factors that can be considered include, but are not 

limited to, those listed in subsections 921.0016(3) and 

(4). Reasons for departing from the recommended 

guidelines sentence shall not include circumstances or 

factors relating to prior arrests without conviction or 
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charged offenses for which convictions have not been 

obtained. 

(A) If a sentencing judge imposes a sentence that 

departs from the recommended guidelines sentence, 

the reasons for departure shall be orally 

articulated at the time sentence is imposed. Any 

departure sentence must be accompanied by a written 

statement, signed by the sentencing judge, 

delineating the reasons for departure. The written 

statement shall be filed in the court file within 

15 days of the date of sentencing. A written 

transcription of orally stated reasons for 

departure articulated at the time sentence was 

imposed is sufficient if it is signed by the 

sentencing judge and filed in the court file within 

15 days of the date of sentencing. The sentencing 

judge may also list the written reasons for 

departure in the space provided on the guidelines 

scoresheet and shall sign the scoresheet. 

(B) The written statement delineating the reasons 

for departure shall be made a part of the record. 

The written statement, if it is a separate 

document, must accompany the guidelines scoresheet 

required to be provided to the Department of 

Corrections pursuant to subsection 921.0014(5). 

(19) The sentencing court shall impose or suspend 

sentence for each separate count, as convicted. The 

total sentence shall be within the guidelines sentence 

unless a departure is ordered. 

If a split sentence is imposed, the incarcerative 

portion of the sentence must not deviate more than 25 

percent from the recommended guidelines prison sentence. 

The total sanction (incarceration and community control 

or probation) shall not exceed the term provided by 

general law or the guidelines recommended sentence where 

the provisions of subsection 921.001(5) apply. 

(20) Sentences imposed after revocation of probation or 

community control must be in accordance with the 

guidelines. Cumulative incarceration imposed after 

revocation of probation or community control is subject 

to limitations imposed by the guidelines. A violation of 
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probation or community control may not be the basis for 

a departure sentence. 

Committee Notes 

1993 Adoption. (d)(1) If sentences are imposed under section 775.084 and the sentencing 

guidelines, a scoresheet listing only those offenses sentenced under the sentencing guidelines must 

be prepared and utilized in lieu of the comprehensive scoresheet. 

Due to ethical considerations, defense counsel may not be compelled to submit or sign a 

scoresheet. 

(d)(3) The primary offense need not be the highest ranked offense pending for sentencing 

where scoring the less severe offense as the primary offense will result in higher total sentence 

points. This can occur where the multipliers for drug trafficking or violations of the Law 

Enforcement Protection Act are applied or where past convictions can be included as prior record 

that could not be scored if the offense ranked at a higher severity level was the primary offense. 

(d)(16) The presumptive sentence is assumed to be appropriate for the composite score of 

the defendant. Where the total sentence points do not exceed 40, the court has the flexibility to 

impose any lawful term of probation with or without a period of incarceration as a condition of 

probation, a county jail term alone, or any nonincarcerative disposition. Any sentence may include 

a requirement that a fine be paid. 
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RULE 3.703 | SENTENCING GUIDELINES (1994 AS AMENDED) 

(a) Use. This rule is to be used in conjunction with the forms 

located at rule 3.991. This rule implements the 1994 

sentencing guidelines, as amended, in strict accordance with 

chapter 921, Florida Statutes. This rule applies to offenses 

committed on or after October 1, 1995, or as otherwise 

indicated. 

(b) Purpose and Construction. The purpose of the 1994 

sentencing guidelines and the principles they embody are set 

out in subsection 921.001(4). Existing caselaw construing the 

application of sentencing guidelines that is in conflict with 

the provisions of this rule or the statement of purpose or 

the principles embodied by the 1994 sentencing guidelines set 

out in subsection 921.001(4) is superseded by the operation 

of this rule. 

(c) Offense Severity Ranking. 

(1) Felony offenses subject to the 1994 sentencing 

guidelines, as amended, are listed in a single offense 

severity ranking chart located at section 921.0012. The 

offense severity ranking chart employs 10 offense 

levels, ranked from least severe to most severe. Each 

felony offense is assigned to a level according to the 

severity of the offense, commensurate with the harm or 

potential for harm to the community that is caused by 

the offense. The numerical statutory reference in the 

left column of the chart and the felony degree 

designations in the middle column of the chart determine 

whether felony offenses are specifically listed in the 

offense severity ranking chart and the appropriate 

severity level. The language in the right column is 

merely descriptive. 

(2) Felony offenses not listed in section 921.0012 are 

to be assigned a severity level in accordance with 

section 921.0013, as follows: 

(A) A felony of the third degree within offense 

level 1. 

(B) A felony of the second degree within offense 

level 4. 
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(C) A felony of the first degree within offense 

level 7. 

(D) A felony of the first degree punishable by life 

within offense level 9. 

(E) A life felony within offense level 10. 

An offense does not become unlisted and subject to the 

provisions of section 921.0013, because of a 

reclassification of the degree of felony pursuant to 

section 775.0845, section 775.087, section 775.0875 or 

section 794.023. 

(d) General Rules and Definitions. 

(1) One or more sentencing guidelines scoresheets shall 

be prepared for each offender covering all offenses 

pending before the court for sentencing, including 

offenses for which the offender has been adjudicated an 

habitual felony offender, an habitual violent felony 

offender or violent career criminal. The office of the 

state attorney or the Department of Corrections, or both 

where appropriate, will prepare the scoresheets and 

present them to defense counsel for review as to 

accuracy. The Department of Corrections shall prepare 

sentencing guidelines scoresheets if the offender is 

alleged to have violated probation or community control 

and revocation is recommended. 

(2) One scoresheet shall be prepared for all offenses 

committed under any single version or revision of the 

guidelines, pending before the court for sentencing. 

(3) If an offender is before the court for sentencing 

for more than one felony and the felonies were committed 

under more than one version or revision of the 

guidelines, separate scoresheets must be prepared and 

used at sentencing. The sentencing court may impose such 

sentence concurrently or consecutively. 

(4) The sentencing judge shall review the scoresheet for 

accuracy and sign it. 

(5) Felonies, except capital felonies, with continuing 

dates of enterprise are to be sentenced under the 

guidelines in effect on the beginning date of the 

criminal activity. 
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(6) “Conviction” means a determination of guilt 

resulting from plea or trial, regardless of whether 

adjudication was withheld or whether imposition of 

sentence was suspended. 

(7) “Primary offense” is the offense pending for 

sentencing that results in the highest number of total 

sentence points. Only one offense may be scored as the 

primary offense. 

(8) “Additional offense” is any offense, other than the 

primary offense, pending before the court for 

sentencing. Sentence points for additional offenses are 

determined by the severity level and the number of 

offenses at a particular severity level. Misdemeanors 

are scored at level “M” regardless of degree. 

(9) “Victim injury” is scored for physical injury or 

death suffered by a person as a direct result of any 

offense pending before the court for sentencing. Except 

as otherwise provided by law, the sexual penetration and 

sexual contact points will be scored as follows. Sexual 

penetration points are scored if an offense pending 

before the court for sentencing involves sexual 

penetration. Sexual contact points are scored if an 

offense pending before the court for sentencing involves 

sexual contact, but no penetration. If the victim of an 

offense involving sexual penetration or sexual contact 

without penetration suffers any physical injury as a 

direct result of an offense pending before the court for 

sentencing, that physical injury is to be scored in 

addition to any points scored for the sexual contact or 

sexual penetration. 

Victim injury shall be scored for each victim physically 

injured and for each offense resulting in physical 

injury whether there are one or more victims. However, 

victim injury shall not be scored for an offense for 

which the offender has not been convicted. 

Victim injury resultant from one or more capital 

felonies before the court for sentencing is not to be 

included upon any scoresheet prepared for non-capital 

felonies also pending before the court for sentencing. 

This in no way prohibits the scoring of victim injury as 
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a result from the non-capital felonies before the court 

for sentencing. 

(10) Unless specifically provided otherwise by statute, 

attempts, conspiracies, and solicitations are indicated 

in the space provided on the guidelines scoresheet and 

are scored at one severity level below the completed 

offense. 

Attempts, solicitations, and conspiracies of third-

degree felonies located in offense severity levels 1 and 

2 are to be scored as misdemeanors. Attempts, 

solicitations, and conspiracies of third-degree felonies 

located in offense severity levels 3, 4, 5, 6, 7, 8, 9, 

and 10 are to be scored as felonies one offense level 

beneath the incomplete or inchoate offense. 

(11) An increase in offense severity level may result 

from a reclassification of felony degrees pursuant to 

sections 775.0845, 775.087, 775.0875, or 794.023. Any 

such increase should be indicated in the space provided 

on the sentencing guidelines scoresheet. 

(12) A single assessment of thirty prior serious felony 

points is added if the offender has a primary offense or 

any additional offense ranked in level 8, 9, or 10 and 

one or more prior serious felonies. A “prior serious 

felony” is an offense in the offender’s prior record 

ranked in level 8, 9, or 10 and for which the offender 

is serving a sentence of confinement, supervision or 

other sanction or for which the offender’s date of 

release from confinement, supervision or other sanction, 

whichever is later is within 3 years before the date the 

primary offense or any additional offenses were 

committed. Out of state convictions wherein the 

analogous or parallel Florida offenses are located in 

offense severity level 8, 9, or 10 are to be considered 

prior serious felonies. 

(13) If the offender has one or more prior capital 

felonies, points shall be added to the subtotal sentence 

points of the offender equal to twice the number of 

points the offender receives for the primary offense and 

any additional offense. Out-of-state convictions wherein 

the analogous or parallel Florida offenses are capital 
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offenses are to be considered capital offenses for 

purposes of operation of this section. 

(14) “Total offense score” is the sum of the sentence 

points for primary offense, any additional offenses and 

victim injury. 

(15) “Prior record” refers to any conviction for an 

offense committed by the offender prior to the 

commission of the primary offense, excluding any 

additional offenses pending before the court for 

sentencing. Prior record shall include convictions for 

offenses committed by the offender as an adult or as a 

juvenile, convictions by federal, out-of-state, 

military, or foreign courts and convictions for 

violations of county or municipal ordinances that 

incorporate by reference a penalty under state law. 

Federal, out-of-state, military, or foreign convictions 

are scored at the severity level at which the analogous 

or parallel Florida crime is located. 

(A) Convictions for offenses committed more than 10 

years prior to the date of the commission of the 

primary offense are not scored as prior record if 

the offender has not been convicted of any other 

crime for a period of 10 consecutive years from the 

most recent date of release from confinement, 

supervision, or other sanction, whichever is later, 

to the date of the commission of the primary 

offense. 

(B) Juvenile dispositions of offenses committed by 

the offender within 3 years prior to the date of 

the commission of the primary offense are scored as 

prior record if the offense would have been a crime 

if committed by an adult. Juvenile dispositions of 

sexual offenses committed by the offender more than 

3 years prior to the date of the primary offense 

are to be scored as prior record if the offender 

has not maintained a conviction-free record, either 

as an adult or as a juvenile, for a period of 3 

consecutive years from the most recent date of 

release from confinement, supervision, or sanction, 

whichever is later, to the date of commission of 

the primary offense. 
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(C) Entries in criminal histories that show no 

disposition, disposition unknown, arrest only, or 

a disposition other than conviction are not scored. 

Criminal history records expunged or sealed under 

section 943.058 or other provisions of law, 

including former sections 893.14 and 901.33, are 

scored as prior record where the offender whose 

record has been expunged or sealed is before the 

court for sentencing. 

(D) Any uncertainty in the scoring of the 

offender’s prior record shall be resolved in favor 

of the offender and disagreement as to the 

propriety of scoring specific entries in the prior 

record shall be resolved by the sentencing judge. 

(E) When unable to determine whether the conviction 

to be scored as prior record is a felony or a 

misdemeanor, the conviction should be scored as a 

misdemeanor. When the degree of felony is ambiguous 

or the severity level cannot be deter-mined, the 

conviction should be scored at severity level 1. 

(16) “Legal status points” are assessed when an 

offender: 

(A) Escapes from incarceration; 

(B) Flees to avoid prosecution; 

(C) Fails to appear for a criminal proceeding; 

(D) Violates any condition of a supersedeas bond; 

(E) Is incarcerated; 

(F) Is under any form of a pretrial intervention or 

diversion program; or 

(G) Is under any form of court-imposed or post-

prison release community supervision and commits an 

offense that results in conviction. Legal status 

violations receive a score of 4 sentence points and 

are scored when the offense committed while under 

legal status is before the court for sentencing. 

Points for a legal status violation are to be 

assessed only once regardless of the existence of 

more than one form of legal status at the time an 
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offense is committed or the number of offenses 

committed while under any form of legal status. 

(17) Community sanction violation points occur when the 

offender is found to have violated a condition of: 

(A) Probation; 

(B) Community Control; or 

(C) Pretrial Intervention or diversion. 

Community sanction violation points are assessed when a 

community sanction violation is before the court for 

sentencing. Six community sanction violation points 

shall be assessed for each violation or if the violation 

results from a new felony conviction, 12 community 

sanction violation points shall be assessed. Where there 

are multiple violations, points may be assessed only for 

each successive violation that follows a continuation of 

supervision, or modification or revocation of the 

community sanction before the court for sentencing and 

are not to be assessed for violation of several 

conditions of a single community sanction. Multiple 

counts of community sanction violations before the 

sentencing court shall not be the basis for multiplying 

the assessment of community sanction violation points. 

(18) “Total prior record score” is the sum of all 

sentence points for prior record. 

(19) Possession of a firearm, semiautomatic firearm, or 

a machine gun during the commission or attempt to commit 

a crime will result in additional sentence points. 

Eighteen sentence points are assessed if the offender is 

convicted of committing or attempting to commit any 

felony other than those enumerated in subsection 

775.087(2) while having in his or her possession a 

firearm as defined in subsection 790.001(6). Twenty-five 

sentence points are assessed if the offender is 

convicted of committing or attempting to commit any 

felony other than those enumerated in subsection 

775.087(3) while having in his or her possession a 

semiautomatic firearm as defined in subsection 

775.087(3) or a machine gun as defined in subsection 

790.001(9). Only one assessment of either 18 or 25 points 

shall apply. 
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(20) “Subtotal sentence points” are the sum of the total 

offense score, the total prior record score, any legal 

status points, community sanction points, prior serious 

felony points, prior capital felony points or points for 

possession of a firearm or semi-automatic weapon. 

(21) If the primary offense is drug trafficking under 

section 893.135 ranked in offense severity level 7 or 8, 

the subtotal sentence points may be multiplied, at the 

discretion of the sentencing court, by a factor of 1.5. 

(22) If the primary offense is a violation of the Law 

Enforcement Protection Act under subsection 775.0823(2), 

the subtotal sentence points are multiplied by a factor 

of 2.5. If the primary offense is a violation of 

subsection 775.0823(3), (4), (5), (6), (7), or (8) the 

subtotal sentence points are multiplied by a factor of 

2.0. If the primary offense is a violation of the Law 

Enforcement Protection Act under subsection 775.0823(9) 

or (10) or section 784.07(3) or section 775.0875(1), the 

subtotal sentence points are multiplied by a factor of 

1.5. 

(23) If the primary offense is grand theft of the third 

degree of a motor vehicle and the offender’s prior record 

includes three or more grand thefts of the third degree 

of a motor vehicle, the subtotal sentence points are 

multiplied by 1.5. 

(24) If the offender is found to be a member of a 

criminal street gang pursuant to section 874.04, at the 

time of the commission of the primary offense, the 

subtotal sentence points are multiplied by 1.5. 

(25) If the primary offense is determined to be a crime 

of domestic violence as defined in section 741.28 and to 

have been committed in the presence of a child who is 

related by blood or marriage to the victim or perpetrator 

and who is under the age of 16, the subtotal sentence 

points are multiplied, at the discretion of the court, 

by 1.5. 

(26) “Total sentence points” are the subtotal sentence 

points or the enhanced subtotal sentence points. 

(27) “Presumptive sentence” is determined by the total 

sentence points. A person sentenced for a felony 
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committed on or after July 1, 1997, who has at least one 

prior felony conviction and whose recommended sentence 

is any nonstate prison sanction may be sentenced to 

community control or a term of incarceration not to 

exceed 22 months. A person sentenced for a felony 

committed on or after July 1, 1997, who has at least one 

prior felony conviction and whose minimum recommended 

sentence is less than 22 months in state prison may be 

sentenced to a term of incarceration not to exceed 22 

months. 

In all other cases, if the total sentence points are 

less than or equal to 40, the recommended sentence, 

absent a departure, shall not be state prison. The court 

may impose any nonstate prison sanction authorized by 

law, including community control. However, the 

sentencing court may increase sentence points less than 

or equal to 40 by up to and including 15% to arrive at 

total sentence points in excess of 40. If the total 

sentence points are greater than 40 but less than or 

equal to 52, the decision to sentence the defendant to 

state prison or a nonstate prison sanction is left to 

the discretion of the sentencing court. If the total 

sentence points are greater than 52, the sentence, 

absent a departure, must be to state prison. 

A state prison sentence is calculated by deducting 28 

points from the total sentence points where total 

sentence points exceed 40. The resulting number 

represents state prison months. State prison months may 

be increased or decreased by up to and including 25% at 

the discretion of the sentencing court. State prison 

months may not be increased where the sentencing court 

has exercised discretion to increase total sentence 

points under 40 points to achieve a state prison 

sentence. The sentence imposed must be entered on the 

scoresheet. 

If the total sentence points are equal to or greater 

than 363, the court may sentence the offender to life 

imprisonment. 

(28) If the recommended sentence under the sentencing 

guidelines exceeds the maximum sentence authorized for 

the pending felony offenses, the guidelines sentence 

must be imposed, absent a departure. Such downward 
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departure must be equal to or less than the maximum 

sentence authorized by section 775.082. 

(29) For those offenses having a mandatory penalty, a 

scoresheet should be completed and the guidelines 

presumptive sentence calculated. If the presumptive 

sentence is less than the mandatory penalty, the 

mandatory sentence takes precedence. If the presumptive 

sentence exceeds the mandatory sentence, the presumptive 

sentence should be imposed. 

(30) Departure from the recommended guidelines sentence 

provided by the total sentence points should be avoided 

unless there are circumstances or factors that 

reasonably justify aggravating or mitigating the 

sentence. A state prison sentence that deviates from the 

recommended prison sentence by more than 25%, a state 

prison sentence where the total sentence points are 

equal to or less than 40, or a sentence other than state 

prison where the total sentence points are greater than 

52 must be accompanied by a written statement 

delineating the reasons for departure. Circumstances or 

factors that can be considered include, but are not 

limited to, those listed in subsections 921.0016(3) and 

(4). Reasons for departing from the recommended 

guidelines sentence shall not include circumstances or 

factors relating to prior arrests without conviction or 

charged offenses for which convictions have not been 

obtained. 

(A) If a sentencing judge imposes a sentence that 

departs from the recommended guidelines sentence, 

the reasons for departure shall be orally 

articulated at the time sentence is imposed. Any 

departure sentence must be accompanied by a written 

statement, signed by the sentencing judge, 

delineating the reasons for departure. The written 

statement shall be filed in the court file within 

7 days after the date of sentencing. A written 

transcription of orally stated reasons for 

departure articulated at the time sentence was 

imposed is sufficient if it is signed by the 

sentencing judge and filed in the court file within 

7 days after the date of sentencing. The sentencing 

judge may also list the written reasons for 
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departure in the space provided on the guidelines 

scoresheet and shall sign the scoresheet. 

(B) The written statement delineating the reasons 

for departure shall be made a part of the record. 

The written statement, if it is a separate 

document, must accompany the guidelines scoresheet 

required to be provided to the Department of 

Corrections pursuant to subsection 921.0014(5). 

(31) The sentencing court shall impose or suspend 

sentence for each separate count, as convicted. The 

total sentence shall be within the guidelines sentence 

unless a departure is ordered. 

If a split sentence is imposed, the incarcerative 

portion of the sentence must not deviate more than 25 

percent from the recommended guidelines prison sentence. 

The total sanction (incarceration and community control 

or probation) shall not exceed the term provided by 

general law or the guidelines recommended sentence where 

the provisions of subsection 921.001(5) apply. 

(32) Sentences imposed after revocation of probation or 

community control must be in accordance with the 

guidelines. Cumulative incarceration imposed after 

revocation of probation or community control is subject 

to limitations imposed by the guidelines. A violation of 

probation or community control may not be the basis for 

a departure sentence. 

 

Committee Notes 

1996 Amendments. 

(a) This portion was amended to show that the earliest offense date to which this rule 

applies is October 1, 1995 and that all subsequent changes are incorporated. It is intended that 

Committee Notes will be used to indicate effective dates of changes. 

(c) This amendment applies to offenses committed on or after October 1, 1996. 

(d)(9) The 1996 Legislature created two crimes for which sexual penetration or sexual 

contact points are not scored. That exception applies to offenses committed on or after October 1, 

1996 pursuant to section 872.06, Florida Statutes or section 944.35(3)(b)2, Florida Statutes. 

(d)(12) The amendment applies to offenses committed on or after October 1, 1996. 
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(d)(13) The amendment applies on or after October 1, 1996. 

(d)(17) This amendment, which applies on or after October 1, 1996, clarifies when points 

may be assessed for multiple violations. It also incorporates legislative changes that indicate that 

multiple assessments may not be made for multiple counts of community sanction violations. 

(d)(24) The amendment applies to crimes committed on or after October 1, 1996. 

1997 Amendments. 

(d)(25) The amendment applies to crimes committed on or after October 1, 1997. 
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RULE 3.704 | THE CRIMINAL PUNISHMENT CODE 

(a) Use. This rule is to be used in conjunction with the forms 

located at rule 3.992. This rule implements the 1998 Criminal 

Punishment Code, in compliance with chapter 921, Florida 

Statutes. This rule applies to offenses committed on or after 

October 1, 1998, or as otherwise required by law. 

(b) Purpose and Construction. The purpose of the 1998 Criminal 

Punishment Code and the principles it embodies are set out in 

subsection 921.002(1), Florida Statutes. Existing case law 

construing the application of sentencing guidelines will 

continue as precedent unless in conflict with the provisions 

of this rule or the 1998 Criminal Punishment Code. 

(c) Offense Severity Ranking. 

(1) Felony offenses subject to the 1998 Criminal 

Punishment Code are listed in a single offense severity 

ranking chart located at section 921.0022, Florida 

Statutes. The offense severity ranking chart employs 10 

offense levels, ranked from least severe to most severe. 

Each felony offense is assigned to a level according to 

the severity of the offense, commensurate with the harm 

or potential for harm to the community that is caused by 

the offense, as determined by statute. The numerical 

statutory reference in the left column of the chart and 

the felony degree designations in the middle column of 

the chart determine whether felony offenses are 

specifically listed in the offense severity ranking 

chart and the appropriate severity level. The language 

in the right column is merely descriptive. 

(2) Felony offenses not listed in section 921.0022 are 

assigned a severity level in accordance with section 

921.0023, Florida Statutes, as follows: 

(A) A felony of the third degree within offense 

level 1. 

(B) A felony of the second degree within offense 

level 4. 

(C) A felony of the first degree within offense 

level 7. 

(D) A felony of the first degree punishable by life 

within offense level 9. 
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(E) A life felony within offense level 10. 

An offense does not become unlisted and subject to the 

provisions of section 921.0023 because of a 

reclassification of the degree of felony under section 

775.0845, section 775.087, section 775.0875 or section 

794.023, Florida Statutes, or any other law that 

provides an enhanced penalty for a felony offense. 

(d) General Rules and Definitions. 

(1) One or more Criminal Punishment Code scoresheets 

must be prepared for each offender covering all offenses 

pending before the court for sentencing, including 

offenses for which the offender may qualify as an 

habitual felony offender, an habitual violent felony 

offender, a violent career criminal, or a prison 

releasee reoffender. The office of the state attorney 

must prepare the scoresheets and present them to defense 

counsel for review as to accuracy. If sentences are 

imposed under section 775.084, or section 775.082(9), 

Florida Statutes, and the Criminal Punishment Code, a 

scoresheet listing only those offenses sentenced under 

the Criminal Punishment Code must be filed in addition 

to any sentencing documents filed under section 775.084 

or section 775.082(9). 

(2) One scoresheet must be prepared for all offenses 

committed under any single version or revision of the 

guidelines or Criminal Punishment Code pending before 

the court for sentencing. 

(3) If an offender is before the court for sentencing 

for more than one felony and the felonies were committed 

under more than one version or revision of the guidelines 

or Criminal Punishment Code, separate scoresheets must 

be prepared and used at sentencing. The sentencing court 

may impose such sentence concurrently or consecutively. 

(4) The sentencing judge must review the scoresheet for 

accuracy and sign it. 

(5) Felonies, except capital felonies, with continuing 

dates of enterprise are to be sentenced under the 

guidelines or Criminal Punishment Code in effect on the 

beginning date of the criminal activity. 
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(6) “Conviction” means a determination of guilt that is 

the result of a plea or trial, regardless of whether 

adjudication is withheld. 

(7) “Primary offense” means the offense at conviction 

pending before the court for sentencing for which the 

total sentence points recommend a sanction that is as 

severe as, or more severe than, the sanction recommended 

for any other offense committed by the offender and 

pending before the court at sentencing. Only one count 

of one offense before the court for sentencing shall be 

classified as the primary offense. 

(8) “Additional offense” means any offense other than 

the primary offense for which an offender is convicted 

and which is pending before the court for sentencing at 

the time of the primary offense. 

(9) “Victim injury” is scored for physical injury or 

death suffered by a person as a direct result of any 

offense pending before the court for sentencing. Except 

as otherwise provided by law, the sexual penetration and 

sexual contact points will be scored as follows. Sexual 

penetration points are scored if an offense pending 

before the court for sentencing involves sexual 

penetration. Sexual contact points are scored if an 

offense pending before the court for sentencing involves 

sexual contact, but no penetration. If the victim of an 

offense involving sexual penetration or sexual contact 

without penetration suffers any physical injury as a 

direct result of an offense pending before the court for 

sentencing, that physical injury must be scored in 

addition to any points scored for the sexual contact or 

sexual penetration. 

Victim injury must be scored for each victim physically 

injured and for each offense resulting in physical 

injury whether there are one or more victims. However, 

victim injury must not be scored for an offense for which 

the offender has not been convicted. 

Victim injury resulting from one or more capital 

offenses before the court for sentencing must not be 

included upon any scoresheet prepared for non-capital 

offenses also pending before the court for sentencing. 

This does not prohibit the scoring of victim injury as 
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a result of the non-capital offense or offenses before 

the court for sentencing. 

(10) Unless specifically provided otherwise by statute, 

attempts, conspiracies, and solicitations must be 

indicated in the space provided on the Criminal 

Punishment Code scoresheet and must be scored at one 

severity level below the completed offense. 

Attempts, solicitations, and conspiracies of third-

degree felonies located in offense severity levels 1 and 

2 must be scored as misdemeanors. Attempts, 

solicitations, and conspiracies of third-degree felonies 

located in offense severity levels 3, 4, 5, 6, 7, 8, 9, 

and 10 must be scored as felonies one offense level 

beneath the incomplete or inchoate offense. 

(11) An increase in offense severity level may result 

from a reclassification of felony degrees under sections 

775.0845, 775.087, 775.0875, or 794.023. Any such 

increase must be indicated in the space provided on the 

Criminal Punishment Code score-sheet. 

(12) A single assessment of thirty prior serious felony 

points is added if the offender has a primary offense or 

any additional offense ranked in level 8, 9, or 10 and 

one or more prior serious felonies. A “prior serious 

felony” is an offense in the offender’s prior record 

ranked in level 8, 9, or 10 and for which the offender 

is serving a sentence of confinement, supervision or 

other sanction or for which the offender’s date of 

release from confinement, supervision, or other 

sanction, whichever is later, is within 3 years before 

the date the primary offense or any additional offenses 

were committed. Out of state convictions wherein the 

analogous or parallel Florida offenses are located in 

offense severity level 8, 9, or 10 must be considered 

prior serious felonies. 

(13) If the offender has one or more prior capital 

felonies, points must be added to the subtotal sentence 

points of the offender equal to twice the number of 

points the offender receives for the primary offense and 

any additional offense. Out-of-state convictions wherein 

the analogous or parallel Florida offenses are capital 
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offenses must be considered capital offenses for 

purposes of operation of this section. 

(14) “Prior record” refers to any conviction for an 

offense committed by the offender prior to the 

commission of the primary offense. Prior record includes 

convictions for offenses committed by the offender as an 

adult or as a juvenile, convictions by federal, out of 

state, military, or foreign courts and convictions for 

violations of county or municipal ordinances that 

incorporate by reference a penalty under state law. 

Federal, out of state, military or foreign convictions 

are scored at the severity level at which the analogous 

or parallel Florida crime is located. 

(A) Convictions for offenses committed more than 10 

years before the date of the commission of the 

primary offense must not be scored as prior record 

if the offender has not been convicted of any other 

crime for a period of 10 consecutive years from the 

most recent date of release from confinement, 

supervision, or other sanction, whichever is later, 

to the date of the commission of the primary 

offense. 

(B) Juvenile dispositions of offenses committed by 

the offender within 5 years before the date of the 

commission of the primary offense must be scored as 

prior record if the offense would have been a crime 

if committed by an adult. Juvenile dispositions of 

sexual offenses committed by the offender more than 

5 years before the date of the primary offense must 

be scored as prior record if the offender has not 

maintained a conviction-free record, either as an 

adult or as a juvenile, for a period of 5 

consecutive years from the most recent date of 

release from confinement, supervision, or sanction, 

whichever is later, to the date of commission of 

the primary offense. 

(C) Entries in criminal histories that show no 

disposition, disposition unknown, arrest only, or 

a disposition other than conviction must not be 

scored. Criminal history records expunged or sealed 

under section 943.058, Florida Statutes, or other 

provisions of law, including former sections 893.14 
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and 901.33, Florida Statutes, must be scored as 

prior record where the offender whose record has 

been expunged or sealed is before the court for 

sentencing. 

(D) Any uncertainty in the scoring of the 

offender’s prior record must be resolved in favor 

of the offender and disagreement as to the 

propriety of scoring specific entries in the prior 

record must be resolved by the sentencing judge. 

(E) When unable to determine whether the conviction 

to be scored as prior record is a felony or a 

misdemeanor, the conviction must be scored as a 

misdemeanor. When the degree of felony is ambiguous 

or the severity level cannot be determined, the 

conviction must be scored at severity level 1. 

(15) “Legal status points” are assessed when an 

offender: 

(A) Escapes from incarceration; 

(B) Flees to avoid prosecution; 

(C) Fails to appear for a criminal proceeding; 

(D) Violates any condition of a supersedeas bond; 

(E) Is incarcerated; 

(F) Is under any form of a pretrial intervention or 

diversion program; or 

(G) Is under any form of court-imposed or post-

prison release community supervision and commits an 

offense that results in conviction. Legal status 

violations receive a score of 4 sentence points and 

are scored when the offense committed while under 

legal status is before the court for sentencing. 

Points for a legal status violation must only be 

assessed once regardless of the existence of more 

than one form of legal status at the time an offense 

is committed or the number of offenses committed 

while under any form of legal status. 

(16) Community sanction violation points occur when the 

offender is found to have violated a condition of: 
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(A) Probation; 

(B) Community Control; or 

(C) Pretrial intervention or diversion. 

Community sanction violation points are assessed when a 

community sanction violation is before the court for 

sentencing. Six community sanction violation points must 

be assessed for each violation or if the violation 

results from a new felony conviction, 12 community 

sanction violation points must be assessed. For 

violations occurring on or after March 12, 2007, if the 

community sanction violation that is not based upon a 

failure to pay fines, costs, or restitution is committed 

by a violent felony offender of special concern as 

defined in s. 948.06, twelve community sanction 

violation points must be assessed or if the violation 

results from a new felony conviction, 24 community 

sanction points must be assessed. Where there are 

multiple violations, points may be assessed only for 

each successive violation that follows a continuation of 

supervision, or modification or revocation of the 

community sanction before the court for sentencing and 

are not to be assessed for violation of several 

conditions of a single community sanction. Multiple 

counts of community sanction violations before the 

sentencing court may not be the basis for multiplying 

the assessment of community sanction violation points. 

(17) Possession of a firearm, semiautomatic firearm, or 

a machine gun during the commission or attempt to commit 

a crime will result in additional sentence points. 

Eighteen sentence points are assessed if the offender is 

convicted of committing or attempting to commit any 

felony other than those enumerated in subsection 

775.087(2) while having in his or her possession a 

firearm as defined in subsection 790.001(6), Florida 

Statutes. Twenty-five sentence points are assessed if 

the offender is convicted of committing or attempting to 

commit any felony other than those enumerated in 

subsection 775.087(3) while having in his or her 

possession a semiautomatic firearm as defined in 

subsection 775.087(3) or a machine gun as defined in 

subsection 790.001(9). Only one assessment of either 18 

or 25 points can be made. 
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(18) “Subtotal sentence points” are the sum of the 

primary offense points, the total additional offense 

points, the total victim injury points, the total prior 

record points, any legal status points, community 

sanction points, prior serious felony points, prior 

capital felony points and points for possession of a 

firearm or semiautomatic weapon. 

(19) If the primary offense is drug trafficking under 

section 893.135, Florida Statutes, ranked in offense 

severity level 7 or 8, the subtotal sentence points may 

be multiplied, at the discretion of the sentencing 

court, by a factor of 1.5. 

(20) If the primary offense is a violation of the Law 

Enforcement Protection Act under subsection 775.0823(2), 

(3), or (4), Florida Statutes, the subtotal sentence 

points are multiplied by 2.5. If the primary offense is 

a violation of subsection 775.0823(5), (6), (7), (8), or 

(9), the subtotal sentence points are multiplied by 2.0. 

If the primary offense is a violation of section 

784.07(3) or 775.0875(1) or the Law Enforcement 

Protection Act under subsection 775.0823(10) or (11), 

the subtotal sentence points are multiplied by 1.5. 

(21) If the primary offense is grand theft of the third 

degree of a motor vehicle and the offender’s prior record 

includes three or more grand thefts of the third degree 

of a motor vehicle, the subtotal sentence points are 

multiplied by 1.5. 

(22) If the offender is found to have committed the 

offense for the purpose of benefitting, promoting, or 

furthering the interests of a criminal gang under 

section 874.04, Florida Statutes, at the time of the 

commission of the primary offense, the subtotal sentence 

points are multiplied by 1.5. 

(23) If the primary offense is a crime of domestic 

violence as defined in section 741.28, Florida Statutes, 

which was committed in the presence of a child under 16 

years of age who is a family household member as defined 

in section 741.28(2) with the victim or perpetrator, the 

subtotal sentence points are multiplied by 1.5. 
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(24) “Total sentence points” are the subtotal sentence 

points or the enhanced subtotal sentence points. 

(25) The lowest permissible sentence is the minimum 

sentence that may be imposed by the trial court, absent 

a valid reason for departure. The lowest permissible 

sentence is any nonstate prison sanction in which the 

total sentence points equals or is less than 44 points, 

unless the court determines within its discretion that 

a prison sentence, which may be up to the statutory 

maximums for the offenses committed, is appropriate. 

When the total sentence points exceeds 44 points, the 

lowest permissible sentence in prison months must be 

calculated by subtracting 28 points from the total 

sentence points and decreasing the remaining total by 25 

percent. The total sentence points must be calculated 

only as a means of determining the lowest permissible 

sentence. The permissible range for sentencing must be 

the lowest permissible sentence up to and including the 

statutory maximum, as defined in section 775.082, for 

the primary offense and any additional offenses before 

the court for sentencing. The sentencing court may 

impose such sentences concurrently or consecutively. 

However, any sentence to state prison must exceed 1 year. 

If the lowest permissible sentence under the Code 

exceeds the statutory maximum sentence as provided in 

section 775.082, the sentence required by the Code must 

be imposed. If the total sentence points are greater 

than or equal to 363, the court may sentence the offender 

to life imprisonment. The sentence imposed must be 

entered on the scoresheet. 

(26) For those offenses having a mandatory minimum 

sentence, a scoresheet must be completed and the lowest 

permissible sentence under the Code calculated. If the 

lowest permissible sentence is less than the mandatory 

minimum sentence, the mandatory minimum sentence takes 

precedence. If the lowest permissible sentence exceeds 

the mandatory sentence, the requirements of the Criminal 

Punishment Code and any mandatory minimum penalties 

apply. Mandatory minimum sentences must be recorded on 

the scoresheet. 

(27) Any downward departure from the lowest permissible 

sentence, as calculated according to the total sentence 
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points under section 921.0024, Florida Statutes, is 

prohibited unless there are circumstances or factors 

that reasonably justify the downward departure. 

Circumstances or factors that can be considered include, 

but are not limited to, those listed in subsection 

921.0026(2), Florida Statutes. 

(A) If a sentencing judge imposes a sentence that 

is below the lowest permissible sentence, it is a 

departure sentence and must be accompanied by a 

written statement by the sentencing court 

delineating the reasons for the departure, filed 

within 7 days after the date of sentencing. A 

written transcription of orally stated reasons for 

departure articulated at the time sentence was 

imposed is sufficient if it is filed by the court 

within 7 days after the date of sentencing. The 

sentencing judge may also list the written reasons 

for departure in the space provided on the Criminal 

Punishment Code scoresheet. 

(B) The written statement delineating the reasons 

for departure must be made a part of the record. 

The written statement, if it is a separate 

document, must accompany the scoresheet required to 

be provided to the Department of Corrections under 

subsection 921.0024(6). 

If a split sentence is imposed, the total sanction 

(incarceration and community control or probation) must 

not exceed the term provided by general law or the 

maximum sentence under the Criminal Punishment Code. 

(28) If the lowest permissible sentence under the 

criminal punishment code is a state prison sanction but 

the total sentencing points do not exceed 48 points (or 

54 points if six of those points are for a violation of 

probation, community control, or other community 

supervision that does not involve a new crime), the court 

may sentence the defendant to probation, community 

control, or community supervision with mandatory 

participation in a prison diversion program, as provided 

for in s. 921.00241, Florida Statutes, if the defendant 

meets the requirements for that program as set forth in 

section 921.00241. 
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(29) If the total sentence points equal 22 or less, the 

court must sentence the offender to a nonstate prison 

sanction unless it makes written findings that a 

nonstate prison sanction could present a danger to the 

public. 

(30) Sentences imposed after revocation of probation or 

community control must be imposed according to the 

sentencing law applicable at the time of the commission 

of the original offense. 

 

Committee Notes 

The terms must and shall, as used in this rule, are mandatory and not permissive. 

2001 Amendment. 3.704(d)(14)(B). The definition of “prior record” was amended to 

include juvenile dispositions of offenses committed within 5 years prior to the date of the 

commission of the primary offense. “Prior record” was previously defined to include juvenile 

disposition of offenses committed within 3 years prior to the date of the commission of the primary 

offense. This amendment reflects the legislative change to section 921.0021, Florida Statutes, 

effective July 1, 2001. This new definition of prior record applies to primary offenses committed 

on or after July 1, 2001. 
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RULE 3.710 | PRESENTENCE REPORT 

(a) Cases In Which Court Has Discretion. In all cases in which 

the court has discretion as to what sentence may be imposed, 

the court may refer the case to the Department of Corrections 

for investigation and recommendation. No sentence or 

sentences other than probation shall be imposed on any 

defendant found guilty of a first felony offense or found 

guilty of a felony while under the age of 18 years, until 

after such investigation has first been made and the 

recommendations of the Department of Corrections received and 

considered by the sentencing judge. 

(b) Capital Defendant Who Refuses To Present Mitigation 

Evidence. Should a defendant in a capital case choose not to 

challenge the death penalty and refuse to present mitigation 

evidence, the court shall refer the case to the Department of 

Corrections for the preparation of a presentence report. The 

report shall be comprehensive and should include information 

such as previous mental health problems (including 

hospitalizations), school records, and relevant family 

background. 

 

Committee Notes 

1972 Adoption. The rule provides for the utilization of a pre-sentence report as part of the 

sentencing process. While use of the report is discretionary in all cases, it is mandatory in two 

instances, the sentencing of a first felony offender and of a defendant under 18 years of age. Of 

course, no report is necessary where the specific sentence is mandatory, e.g., the sentence of death 

or life imprisonment in a verdict of first degree murder. 

1988 Amendment. This amendment changes wording to conform with current 

responsibility of the Department of Corrections to prepare the presentence investigation and report. 

2004 Amendment. The amendment adds subdivision (b). Section 948.015, Florida 

Statutes, is by its own terms inapplicable to those cases described in this new subdivision. 

Nonetheless, subdivision (b) requires a report that is “comprehensive.” Accordingly, the report 

should include, if reasonably available, in addition to those matters specifically listed in 

Muhammad v. State, 782 So.2d 343, 363 (Fla. 2000), a description of the status of all of the charges 

in the indictment as well as any other pending offenses; the defendant’s medical history; and those 

matters listed in sections 948.015 (3)–(8) and (13), Florida Statutes. The Department of 

Corrections should not recommend a sentence. 
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RULE 3.711 | PRESENTENCE REPORT: WHEN PREPARED 

(a) Except as provided in subdivision (b), the sentencing 

court shall not authorize the commencement of the presentence 

investigation until there has been a finding of guilt. 

(b) The sentencing court may authorize the commencement of 

the presentence investigation prior to finding of guilt if: 

(1) the defendant has consented to such action; and 

(2) nothing disclosed by the presentence investigation 

comes to the attention of the prosecution, the court, or 

the jury prior to an adjudication of guilt. Upon motion 

of the defense and prosecution, the court may examine 

the presentence investigation prior to the entry of a 

plea. 

 

Committee Notes 

1972 Adoption. The rule permits presentence investigations to be initiated prior to finding 

of guilt. Its purpose is to reduce unwarranted jail time by a defendant who expects to plead guilty 

and who may well merit probation or commitment to facilities other than prison. 
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RULE 3.712 | PRESENTENCE REPORT: DISCLOSURE 

The presentence investigation shall not be a public record and 

shall be available only to the following persons under the 

following stated conditions: 

(a) To the sentencing court to assist it in determining an 

appropriate sentence. 

(b) To persons or agencies having a legitimate professional 

interest in the information that it would contain. 

(c) To reviewing courts if relevant to an issue on which an 

appeal has been taken. 

(d) To the parties as rule 3.713 provides. 

 

Committee Notes 

1972 Amendment. Provides for disclosure of the report to the trial court, appropriate 

agencies of the state, and appellate courts, if needed. 
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RULE 3.713 | PRESENTENCE INVESTIGATION DISCLOSURE: PARTIES 

(a) The trial judge may disclose any of the contents of the 

presentence investigation to the parties prior to sentencing. 

Any information so disclosed to one party shall be disclosed 

to the opposing party. 

(b) The trial judge shall disclose all factual material, 

including but not limited to the defendant’s education, prior 

occupation, prior arrests, prior convictions, military 

service, and the like, to the defendant and the state a 

reasonable time prior to sentencing. If any physical or mental 

evaluations of the defendant have been made and are to be 

considered for the purposes of sentencing or release, such 

reports shall be disclosed to counsel for both parties. 

(c) On motion of the defendant or the prosecutor or on its 

own motion, the sentencing court may order the defendant to 

submit to a mental or physical examination that would be 

relevant to the sentencing decision. Copies of the 

examination or any other examination to be considered for the 

purpose of sentencing shall be disclosed to counsel for the 

parties subject to the limitation of rule 3.713(b). 

 

Committee Notes 

1972 Adoption. This rule represents a compromise between the philosophy that 

presentence investigations should be fully disclosed to a defendant and the objection that such 

disclosure would dry up sources of confidential information and render such report virtually 

useless. (a) gives the trial judge discretion to disclose any or all of the report to the parties. (b) 

makes mandatory the disclosure of factual and physical and mental evaluation material only. In 

this way, it is left to the discretion of the trial judge to disclose to a defendant or defendant’s 

counsel any other evaluative material. The judicial discretion should amply protect the 

confidentiality of those sources who do not wish to be disclosed, while the availability of all factual 

material will permit the defendant to discover and make known to the sentencing court any errors 

that may appear in the report. 
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RULE 3.720 | SENTENCING HEARING 

As soon as practicable after the determination of guilt and after 

the examination of any presentence reports, the sentencing court 

shall order a sentencing hearing. At the hearing: 

(a) The court shall inform the defendant of the finding of 

guilt against the defendant and of the judgment and ask the 

defendant whether there is any legal cause to show why 

sentence should not be pronounced. The defendant may allege 

and show as legal cause why sentence should not be pronounced 

only: 

(1) that the defendant is insane; 

(2) that the defendant has been pardoned of the offense 

for which he or she is about to be sentenced; 

(3) that the defendant is not the same person against 

whom the verdict or finding of the court or judgment was 

rendered; or 

(4) if the defendant is a woman and sentence of death is 

to be pronounced, that she is pregnant. 

(b) The court shall entertain submissions and evidence by the 

parties that are relevant to the sentence. 

(c) In cases where guilt was determined by plea, the court 

shall inform itself, if not previously informed, of the 

existence of plea discussions or agreements and the extent to 

which they involve recommendations as to the appropriate 

sentence. 

(d) 

(1) If the accused was represented by a public defender 

or other court appointed counsel, the court shall notify 

the accused of the imposition of a lien pursuant to 

section 938.29, Florida Statutes. The amount of the lien 

shall be given and a judgment entered in that amount 

against the accused. Notice of the accused’s right to a 

hearing to contest the amount of the lien shall be given 

at the time of sentence. 

(2) If the accused requests a hearing to contest the 

amount of the lien, the court shall set a hearing date 

within 30 days of the date of sentencing. 
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Committee Notes 

1968 Adoption (of Rule 3.730). A revamped version of section 921.08, Florida Statutes. 

1972 Amendment. 3.720(a): Substantially the same as former rule 3.730. 3.720(b): The 

defendant is to be permitted to challenge factual bases for the sentence that the defendant believes 

to be incorrect. When possible, submissions should be done informally, but the rule does not 

preclude an evidentiary hearing if it should be necessary. 3.720(c): Provides for plea discussions 

to be made a part of the record. 

1980 Amendment. Modification of the rule by the addition of (d)(1) and (d)(2) requires a 

trial judge to adequately inform a defendant of the imposition of a lien for public defender services. 

A uniform procedure for scheduling hearings to contest liens would reduce the number of 

postsentence petitions from incarcerated defendants at times remote from sentencing. The 

procedure is designed to complete all lien requirements established by section 27.56, Florida 

Statutes, before defendants are removed from the jurisdiction of the trial court. 
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RULE 3.721 | RECORD OF THE PROCEEDINGS 

The sentencing court shall ensure that a record of the entire 

sentencing proceeding is made and preserved in such a manner that 

it can be transcribed as needed. 

 

Committee Notes 

1972 Adoption. New, providing for a record of the sentencing proceeding. 
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RULE 3.730 | ISSUANCE OF CAPIAS WHEN NECESSARY TO BRING DEFENDANT 

BEFORE COURT 

Whenever the court deems it necessary to do so in order to procure 

the presence of the defendant before it for the adjudication of 

guilt or the pronouncement of sentence, or both, when the defendant 

is not in custody, it shall direct the clerk to issue immediately 

or when directed by the prosecuting attorney a capias for the 

arrest of the defendant. Subsequent capiases may be issued from 

time to time by direction of the court or the prosecuting attorney. 

 

Committee Notes 

1968 Adoption (of Rule 3.710). A revamped version of section 921.06, Florida Statutes, 

adding provision that defendant be required to be present at the adjudication of guilt. 

1972 Amendment. Same as prior rule 3.710. 
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RULE 3.750 | PROCEDURE WHEN PARDON IS ALLEGED AS CAUSE FOR NOT 

PRONOUNCING SENTENCE 

When the cause alleged for not pronouncing sentence is that the 

defendant has been pardoned for the offense for which the defendant 

is about to be sentenced, the court, if necessary, shall postpone 

the pronouncement of sentence for the purpose of hearing evidence 

on the allegation. If the court decides that the allegation is 

true, it shall discharge the defendant from custody unless the 

defendant is in custody on some other charge. If, however, it 

decides that the allegation is not true, it shall proceed to 

pronounce sentence. 

 

Committee Notes 

1968 Adoption. A revamped version of section 921.10, Florida Statutes. 

1972 Amendment. Same as prior rule. 
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RULE 3.760 | PROCEDURE WHEN NONIDENTITY IS ALLEGED AS CAUSE FOR 

NOT PRONOUNCING SENTENCE 

When the cause alleged for not pronouncing sentence is that the 

person brought before the court to be sentenced is not the same 

person against whom the verdict, finding of the court, or judgment 

was rendered, the court, if necessary, shall postpone the 

pronouncement of sentence for the purpose of hearing evidence on 

the allegation. If the court decides that the allegation is true, 

it shall discharge the person from custody unless the person is in 

custody on some other charge. If, however, it decides that the 

allegation is not true, it shall proceed to pronounce sentence. 

 

Committee Notes 

1968 Adoption. A revamped version of section 921.11, Florida Statutes. 

1972 Amendment. Same as prior rule. 
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RULE 3.770 | PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE FOR NOT 

PRONOUNCING DEATH SENTENCE 

When pregnancy of a female defendant is alleged as the cause for 

not pronouncing the death sentence, the court shall postpone the 

pronouncement of sentence until after it has decided the truth of 

that allegation. If necessary in order to arrive at such a 

decision, it shall immediately fix a time for a hearing to 

determine whether the defendant is pregnant and shall appoint not 

exceeding 3 competent disinterested physicians to examine the 

defendant as to her alleged pregnancy and to testify at the hearing 

as to whether she is pregnant. Other evidence regarding whether 

the defendant is pregnant may be introduced at the hearing by 

either party. If the court decides that the defendant is not 

pregnant, it shall proceed to pronounce sentence. If it decides 

that she is pregnant, it shall commit her to prison until it 

appears that she is not pregnant and shall then pronounce sentence 

upon her. 

 

Committee Notes 

1968 Adoption. A revamped version of section 921.12, Florida Statutes. 

Note that the rule omits the statutory provisions for the payment of fees to the examining 

physicians. The supreme court probably does not have the power to make rules governing such 

matters. 

1972 Amendment. Same as prior rule. 
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RULE 3.780 | SENTENCING HEARING FOR CAPITAL CASES 

(a) Evidence. In all proceedings based on section 921.141, 

Florida Statutes, the state and defendant will be permitted 

to present evidence of an aggravating or mitigating nature, 

consistent with the requirements of the statute and the notice 

requirements of Florida Rule of Criminal Procedure 3.181. 

Each side will be permitted to cross-examine the witnesses 

presented by the other side. The state will present evidence 

first. 

(b) Rebuttal. The trial judge shall permit rebuttal 

testimony. 

(c) Opening Statement and Closing Argument. Both the state 

and the defendant will be given an equal opportunity for one 

opening statement and one closing argument. The state will 

proceed first. 

Committee Notes 

1977 Adoption. This is a new rule designed to create a uniform procedure that will be 

consistent with both section 921.141, Florida Statutes, and State v. Dixon, 283 So.2d 1 (Fla. 1973). 
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RULE 3.781 | SENTENCING HEARING TO CONSIDER THE IMPOSITION OF A 

LIFE SENTENCE FOR JUVENILE OFFENDERS 

(a) Application. The courts shall use the following 

procedures in sentencing a juvenile offender for an offense 

which was committed after July 1, 2014, if the conviction may 

result in a sentence of life imprisonment or a term of years 

equal to life imprisonment, or for resentencing any juvenile 

offender whose sentence is determined to be unconstitutional 

pursuant to the United States Supreme Court’s decision in 

Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012) or Graham v. 

Florida, 560 U.S. 48 (2010). 

(b) Procedure; Evidentiary Hearing. After a determination of 

guilt for an offense punishable under sections 775.082(1)(b), 

775.082(3)(a)5., 775.082(3)(b)2., or 775.082(3)(c), Florida 

Statutes, and after the examination of any presentence 

reports, the sentencing court shall order a sentencing 

hearing to be held pursuant to rules 3.720 and 3.721. The 

sentencing court shall allow the state and defendant to 

present evidence relevant to the offense, the defendant’s 

youth, and attendant circumstances, including, but not 

limited to those enumerated in section 921.1401(2), Florida 

Statutes. Additionally, the court shall allow the state and 

the defendant to present evidence relevant to whether or not 

the defendant killed, intended to kill, or attempted to kill 

the victim. 

(c) Findings. 

(1) The court shall make specific findings on the record 

that all relevant factors have been reviewed and 

considered by the court prior to imposing a sentence of 

life imprisonment or a term of years equal to life 

imprisonment. The court shall make written findings as 

to whether the defendant is eligible for a sentence 

review hearing under sections 921.1402(2)(a), (2)(b), or 

(2)(c), Florida Statutes, based on whether the defendant 

killed, attempted to kill, or intended to kill the 

victim. 

(2) A defendant who is convicted of an offense punishable 

under section 775.082(1)(b)1., Florida Statutes, shall 

not be eligible for a sentence review hearing if the 

trial court finds that the defendant has previously been 

convicted of one of the enumerated offenses, or 
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conspiracy to commit one of the enumerated offenses, 

found in section 921.1402(2)(a), Florida Statutes. 

(3) A copy of the written findings shall be made a part 

of the commitment packet for the Department of 

Corrections. 
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RULE 3.790 | PROBATION AND COMMUNITY CONTROL 

(a) Suspension of the Pronouncement and Imposition of 

Sentence; Probation or Community Control. Pronouncement and 

imposition of sentence of imprisonment shall not be made on 

a defendant who is to be placed on probation, regardless of 

whether the defendant has been adjudicated guilty. An order 

of the court placing a person on probation or community 

control shall place the probationer under the authority of 

the Department of Corrections to be supervised as provided by 

law. The court shall specify the length of time during which 

the defendant is to be supervised. 

(b) Revocation of Probation or Community Control; Judgment; 

Sentence. 

(1) Generally. Except as otherwise provided in 

subdivisions (b)(2) and (b)(3) below, when a probationer 

or a community controllee is brought before a court of 

competent jurisdiction charged with a violation of 

probation or community control, the court shall advise 

the person of the charge and, if the charge is admitted 

to be true, may immediately enter an order revoking, 

modifying, or continuing the probation or community 

control. If the violation of probation or community 

control is not admitted by the probationer or community 

controllee, the court may commit the person or release 

the person with or without bail to await further hearing 

or it may dismiss the charge of violation of probation 

or community control. If the charge is not admitted by 

the probationer or community controllee and if it is not 

dismissed, the court, as soon as practicable, shall give 

the probationer or community controllee an opportunity 

to be fully heard in person, by counsel, or both. After 

the hearing, the court may enter an order revoking, 

modifying, or continuing the probation or community 

control. Following a revocation of probation or 

community control, the trial court shall adjudicate the 

defendant guilty of the crime forming the basis of the 

probation or community control if no such adjudication 

has been made previously. Pronouncement and imposition 

of sentence then shall be made on the defendant. 
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(2) Lunsford Act Proceedings. When a probationer or 

community controllee is arrested for violating his or 

her probation or community control in a material respect 

and is under supervision for any criminal offense 

proscribed in chapter 794, Florida Statutes, section 

800.04(4), Florida Statutes, section 800.04(5), Florida 

Statutes, section 800.04(6), Florida Statutes, section 

827.071, Florida Statutes, or section 847.0145, Florida 

Statutes, or is a registered sexual predator or a 

registered sexual offender, or is under supervision for 

a criminal offense for which, but for the effective date, 

he or she would meet the registration criteria of section 

775.21, Florida Statutes, section 943.0435, Florida 

Statutes, or section 944.607, Florida Statutes, the 

court must make a finding that the probationer or 

community controllee is not a danger to the public prior 

to release with or without bail. 

(A) The hearing to determine whether the defendant 

is a danger to the public shall be conducted by a 

court of competent jurisdiction no sooner than 24 

hours after arrest. The time for conducting the 

hearing may be extended at the request of the 

accused, or at the request of the state upon a 

showing of good cause. 

(B) At the hearing, the defendant shall have the 

right to be heard in person or through counsel, to 

present witnesses and evidence, and to cross-

examine witnesses. 

(C) In determining the danger posed by the 

defendant’s release, the court may consider: 

(i) the nature and circumstances of the 

violation and any new offenses charged; 

(ii) the defendant’s past and present conduct, 

including convictions of crimes; 

(iii) any record of arrests without conviction 

for crimes involving violence or sexual 

crimes; 

(iv) any other evidence of allegations of 

unlawful sexual conduct or the use of violence 

by the defendant; 
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(v) the defendant’s family ties, length of 

residence in the community, employment 

history, and mental condition; 

(vi) the defendant’s history and conduct 

during the probation or community control 

supervision from which the violation arises 

and any other previous supervisions, including 

disciplinary records of previous 

incarcerations; 

(vii) the likelihood that the defendant will 

engage again in a criminal course of conduct; 

(viii) the weight of the evidence against the 

defendant; and 

(ix) any other facts the court considers 

relevant. 

(3) Anti-Murder Act Proceedings. The provisions of this 

subdivision shall control over any conflicting 

provisions in subdivision (b)(2). When a probationer or 

community controllee is arrested for violating his or 

her probation or community control in a material respect 

and meets the criteria for a violent felony offender of 

special concern, or for certain other related categories 

of offender, as set forth in section 948.06(8), Florida 

Statutes, the defendant shall be brought before the 

court that granted the probation or community control 

and, except when the alleged violation is based solely 

on the defendant’s failure to pay costs, fines, or 

restitution, shall not be granted bail or any other form 

of pretrial release prior to the resolution of the 

probation or community control violation hearing. 

(A) The court shall not dismiss the probation or 

community control violation warrant pending against 

the defendant without holding a recorded violation 

hearing at which both the state and the accused are 

represented. 
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(B) If, after conducting the hearing, the court 

determines that the defendant has committed a 

violation of probation or community control other 

than a failure to pay costs, fines, or restitution, 

the court shall make written findings as to whether 

the defendant poses a danger to the community. In 

determining the danger to the community posed by 

the defendant’s release, the court shall base its 

findings on one or more of the following: 

(i) The nature and circumstances of the 

violation and any new offenses charged; 

(ii) The defendant’s present conduct, 

including criminal convictions; 

(iii) The defendant’s amenability to 

nonincarcerative sanctions based on his or her 

history and conduct during the probation or 

community control supervision from which the 

violation hearing arises and any other 

previous supervisions, including disciplinary 

records of previous incarcerations; 

(iv) The weight of the evidence against the 

defendant; and 

(v) Any other facts the court considers 

relevant. 

(C) If the court finds that the defendant poses a 

danger to the community, the court shall revoke 

probation or community control and sentence the 

defendant up to the statutory maximum, or longer if 

permitted by law. 

(D) If the court finds that the defendant does not 

pose a danger to the community, the court may 

revoke, modify, or continue the probation or 

community control or may place the probationer into 

community control as provided in section 948.06, 

Florida Statutes. 

  

http://www.textbookdiscrimination.com/


TBD | Florida Rules of Criminal Procedure | Section XIV | 1/1/2017 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 63 of 76 

Committee Notes 

1968 Adoption. Subdivisions (a) and (b) contain the procedural aspects of section 

948.01(1), (2), and (3), Florida Statutes. It should be noted that in (b) provision is made for no 

pronouncements in addition to no imposition of sentence prior to the granting of probation. The 

terminology in section 948.01(3), Florida Statutes, is that the trial court shall “withhold the 

imposition of sentence.” The selected terminology is deemed preferable to the present statutory 

language since the latter is apparently subject to misconstruction whereby a sentence may be 

pronounced and merely the execution of the sentence is suspended. 

The Third District Court of Appeal has indicated that the proper procedure to be followed 

is that probation be granted prior to sentencing. A sentence, therefore, is not a prerequisite of 

probation. See Yates v. Buchanan, 170 So.2d 72 (Fla. 3d DCA 1964); also see Bateh v. State, 101 

So.2d 869 (Fla. 1st DCA 1958), decided by the First District Court of Appeal to the same effect. 

While a trial court initially can set a probationary period at less than the maximum allowed 

by law, this period may be extended to the maximum prior to the expiration of the initially-set 

probationary period. Pickman v. State, 155 So.2d 646 (Fla. 1st DCA 1963). This means, therefore, 

that any specific time set by the court as to the probationary period is not binding if the court acts 

timely in modifying it. It is clear, in view of the foregoing, that if a trial judge pronounces a definite 

sentence and then purports to suspend its execution and place the defendant on probation for the 

period of time specified in the sentence, matters may become unduly complicated. 

If such procedure is considered to be nothing more than an informal manner of suspending 

the imposition of sentence and thus adhering to present statutory requirements, it should be noted 

that the time specified in the “sentence” is not binding on the court with reference to subsequent 

modification, if timely action follows. On the other hand, if the action of the trial court is 

considered strictly, it would be held to be void as not in conformity with statutory requirements. 

A probationary period is not a sentence, and any procedure that tends to mix them is 

undesirable, even if this mixture is accomplished by nothing more than the terminology used by 

the trial court in its desire to place a person on probation. See sections 948.04 and 948.06(1), 

Florida Statutes, in which clear distinctions are drawn between the period of a sentence and the 

period of probation. 

(c) Contains the procedural aspects of section 948.06(1), Florida Statutes. 

1972 Amendment. (a) of former rule deleted, as its substance is now contained in rules 

3.710, 3.711, and 3.713. Former subdivisions (b) and (c) are now renumbered (a) and (b) 

respectively. 

1988 Amendment. This amendment changes wording to conform with current 

responsibilities of the Department of Corrections to supervise a person placed on either probation 

or community control and brings community control within the scope of the rule. 
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RULE 3.800 | CORRECTION, REDUCTION, AND MODIFICATION OF SENTENCES 

(a) Correction. 

(1) Generally. A court may at any time correct an illegal 

sentence imposed by it, or an incorrect calculation made 

by it in a sentencing scoresheet, when it is 

affirmatively alleged that the court records demonstrate 

on their face an entitlement to that relief, provided 

that a party may not file a motion to correct an illegal 

sentence under this subdivision during the time allowed 

for the filing of a motion under subdivision (b)(1) or 

during the pendency of a direct appeal. 

(2) Successive Motions. A court may dismiss a second or 

successive motion if the court finds that the motion 

fails to allege new or different grounds for relief and 

the prior determination was on the merits. When a motion 

is dismissed under this subdivision, a copy of that 

portion of the files and records necessary to support 

the court’s ruling must accompany the order dismissing 

the motion. 

(3) Sexual Predator Designation. A defendant may seek 

correction of an allegedly erroneous sexual predator 

designation under this subdivision, but only when it is 

apparent from the face of the record that the defendant 

did not meet the criteria for designation as a sexual 

predator. 

(4) Appeals. All orders denying or dismissing motions 

under subdivision (a) must include a statement that the 

defendant has the right to appeal within 30 days of 

rendition of the order. 

(b) Motion to Correct Sentencing Error. A motion to correct 

any sentencing error, including an illegal sentence or 

incorrect jail credit, may be filed as allowed by this 

subdivision. This subdivision shall not be applicable to 

those cases in which the death sentence has been imposed and 

direct appeal jurisdiction is in the supreme court under 

article V, section 3(b)(1) of the Florida Constitution. The 

motion must identify the error with specificity and provide 

a proposed correction. A response to the motion may be filed 

within 15 days, either admitting or contesting the alleged 

error. Motions may be filed by the state under this 
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subdivision only if the correction of the sentencing error 

would benefit the defendant or to correct a scrivener’s error. 

(1) Motion Before Appeal. During the time allowed for 

the filing of a notice of appeal of a sentence, a 

defendant or the state may file a motion to correct a 

sentencing error. 

(A) This motion shall stay rendition under Florida 

Rule of Appellate Procedure 9.020(i). 

(B) Unless the trial court determines that the 

motion can be resolved as a matter of law without 

a hearing, it shall hold a calendar call no later 

than 20 days from the filing of the motion, with 

notice to all parties, for the express purpose of 

either ruling on the motion or determining the need 

for an evidentiary hearing. If an evidentiary 

hearing is needed, it shall be set no more than 20 

days from the date of the calendar call. Within 60 

days from the filing of the motion, the trial court 

shall file an order ruling on the motion. A party 

may file a motion for rehearing of any signed, 

written order entered under subdivisions (a) and 

(b) of this rule within 15 days of the date of 

service of the order or within 15 days of the 

expiration of the time period for filing an order 

if no order is filed. A response may be filed within 

10 days of service of the motion. The trial court’s 

order disposing of the motion for rehearing shall 

be filed within 15 days of the response but not 

later than 40 days from the date of the order of 

which rehearing is sought. A timely filed motion 

for rehearing shall toll rendition of the order 

subject to appellate review and the order shall be 

deemed rendered upon the filing of a signed, 

written order denying the motion for rehearing. 

(2) Motion Pending Appeal. If an appeal is pending, a 

defendant or the state may file in the trial court a 

motion to correct a sentencing error. The motion may be 

filed by appellate counsel and must be served before the 

party’s first brief is served. A notice of pending motion 

to correct sentencing error shall be filed in the 

appellate court, which notice automatically shall extend 

the time for the filing of the brief until 10 days after 
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the clerk of circuit court transmits the supplemental 

record under Florida Rule of Appellate Procedure 

9.140(f)(6). 

(A) The motion shall be served on the trial court 

and on all trial and appellate counsel of record. 

Unless the motion expressly states that appellate 

counsel will represent the movant in the trial 

court, trial counsel will represent the movant on 

the motion under Florida Rule of Appellate 

Procedure 9.140(d). If the state is the movant, 

trial counsel will represent the defendant unless 

appellate counsel for the defendant notifies trial 

counsel and the trial court that he or she will 

represent the defendant on the state’s motion. 

(B) The trial court shall resolve this motion in 

accordance with the procedures in subdivision 

(b)(1)(B), except that if the trial court does not 

file an order ruling on the motion within 60 days, 

the motion shall be deemed denied. Similarly, if 

the trial court does not file an order ruling on a 

timely motion for rehearing within 40 days from the 

date of the order of which rehearing is sought, the 

motion for rehearing shall be deemed denied. 

(C) In accordance with Florida Rule of Appellate 

Procedure 9.140(f)(6), the clerk of circuit court 

shall supplement the appellate record with the 

motion, the order, any amended sentence, and, if 

designated, a transcript of any additional portion 

of the proceedings. 

(c) Reduction and Modification. A court may reduce or modify 

to include any of the provisions of chapter 948, Florida 

Statutes, a legal sentence imposed by it, sua sponte, or upon 

motion filed, within 60 days after the imposition, or within 

60 days after receipt by the court of a mandate issued by the 

appellate court on affirmance of the judgment and/or sentence 

on an original appeal, or within 60 days after receipt by the 

court of a certified copy of an order of the appellate court 

dismissing an original appeal from the judgment and/or 

sentence, or, if further appellate review is sought in a 

higher court or in successively higher courts, within 60 days 

after the highest state or federal court to which a timely 

appeal has been taken under authority of law, or in which a 
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petition for certiorari has been timely filed under authority 

of law, has entered an order of affirmance or an order 

dismissing the appeal and/or denying certiorari. If review is 

upon motion, the trial court shall have 90 days from the date 

the motion is filed or such time as agreed by the parties or 

as extended by the trial court to enter an order ruling on 

the motion. This subdivision shall not be applicable to those 

cases in which the death sentence is imposed or those cases 

in which the trial judge has imposed the minimum mandatory 

sentence or has no sentencing discretion. 

 

Committee Notes 

1968 Adoption. Same as sections 921.24 and 921.25, Florida Statutes. Similar to Federal 

Rule of Criminal Procedure 35. 

1972 Amendment. Same as prior rule. 

1977 Amendment. This amendment provides a uniform time within which a defendant 

may seek a reduction in sentence and excludes death and minimum mandatory sentences from its 

operation. 

1980 Amendment. Permits the sentencing judge, within the 60–day time period, to modify 

as well as to reduce the sentence originally imposed. Such modification would permit the judge to 

impose, in the modification, any sentence which could have been imposed initially, including split 

sentence or probation. The trial judge may not, in such modification, increase the original sentence. 

1996 Amendments. Subdivision (b) was added and existing subdivision (b) was 

renumbered as subdivision (c) in order to authorize the filing of a motion to correct a sentence or 

order of probation, thereby providing a vehicle to correct sentencing errors in the trial court and to 

preserve the issue should the motion be denied. A motion filed under subdivision (b) is an 

authorized motion which tolls the time for filing the notice of appeal. The presence of a defendant 

who is represented by counsel would not be required at the hearing on the disposition of such a 

motion if it only involved a question of law. 

2000 Amendment. The amendment to subdivision (a) is intended to conform the rule with 

State v. Mancino, 714 So. 2d 429 (Fla. 1998). 

Court Commentary 

1999 Amendments. Rule 3.800(b) was substantially rewritten to accomplish the goals of 

the Criminal Appeal Reform Act of 1996 (Ch. 96-248, Laws of Fla.). As revised, this rule permits 

the filing of a motion during the initial stages of an appeal. A motion pursuant to this rule is needed 

only if the sentencing error has not been adequately preserved for review at an earlier time in the 

trial court. 

http://www.textbookdiscrimination.com/


TBD | Florida Rules of Criminal Procedure | Section XIV | 1/1/2017 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 68 of 76 

The State may file a motion to correct a sentencing error pursuant to rule 3.800(b) only if 

the correction of that error will benefit the defendant or correct a scrivener’s error. This amendment 

is not intended to alter the substantive law of the State concerning whether a change to the 

defendant’s sentence violates the constitutional prohibition against double jeopardy. See, e.g., 

Cheshire v. State, 568 So. 2d 908 (Fla. 1990); Goene v. State, 577 So. 2d 1306, 1309 (Fla. 1991); 

Troupe v. Rowe, 283 So. 2d 857, 859 (Fla. 1973). 

A scrivener’s error in this context describes clerical or ministerial errors in a criminal case 

that occur in the written sentence, judgment, or order of probation or restitution. The term 

scrivener’s error refers to a mistake in the written sentence that is at variance with the oral 

pronouncement of sentence or the record but not those errors that are the result of a judicial 

determination or error. See, e.g., Allen v. State, 739 So. 2d 166 (Fla. 3d DCA 1999) (correcting a 

“scrivener’s error” in the written order that adjudicated the appellant in contempt for “jailing 

polygraph exam”); Pressley v. State, 726 So. 2d 403 (Fla. 2d DCA 1999) (correcting scrivener’s 

error in the sentencing documents that identified the defendant as a habitual offender when he was 

not sentenced as a habitual offender); Ricks v. State, 725 So. 2d 1205 (Fla. 2d DCA 1999) 

(correcting scrivener’s error that resulted from the written sentence not identifying the defendant 

as a habitual offender although the court had orally pronounced a habitual offender sentence), 

review denied, 732 So. 2d 328 (Fla. 1999); McKee v. State, 712 So. 2d 837 (Fla. 2d DCA 1998) 

(remanding for the trial court to determine whether a scrivener’s error occurred where the written 

order of probation imposed six years’ probation, which conflicted with the written sentence and 

the trial court minutes that reflected only five years’ probation had been imposed); Florczak v. 

State, 712 So. 2d 467, 467 (Fla. 4th DCA 1998) (correcting a scrivener’s error in the judgment of 

conviction where the defendant was acquitted of grand theft but the written judgment stated 

otherwise); Stombaugh v. State, 704 So. 2d 723, 725-26 (Fla. 5th DCA 1998) (finding a scrivener’s 

error occurred where the State had nol prossed a count of the information as part of plea bargain 

but the written sentence reflected that the defendant was sentenced under that count). But see 

Carridine v. State, 721 So. 2d 818, 819 (Fla. 4th DCA 1998) (trial court’s failure to sign written 

reasons for imposing an upward departure sentence did not constitute a scrivener’s error that could 

be corrected nunc pro tunc by the trial court), and cases cited therein. 

When a trial court determines that an evidentiary hearing is necessary to resolve a factual 

issue, it is possible that the court will need to utilize the entire 60–day period authorized by this 

rule. However, trial courts and counsel are strongly encouraged to cooperate to resolve these 

motions as expeditiously as possible because they delay the appellate process. For purposes of this 

rule, sentencing errors include harmful errors in orders entered as a result of the sentencing process. 

This includes errors in orders of probation, orders of community control, cost and restitution 

orders, as well as errors within the sentence itself. 

2015 Amendments. The amendment to rule 3.800(a)(2) is not intended to render 

inapplicable the “manifest injustice” exception as described in State v. McBride, 848 So. 2d 287 

(Fla. 2003). 
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RULE 3.801 | CORRECTION OF JAIL CREDIT 

(a) Correction of Jail Credit. A court may correct a final 

sentence that fails to allow a defendant credit for all of 

the time he or she spent in the county jail before sentencing 

as provided in section 921.161, Florida Statutes. 

(b) Time Limitations. No motion shall be filed or considered 

pursuant to this rule if filed more than 1 year after the 

sentence becomes final. 

(c) Contents of Motion. The motion shall be under oath and 

include: 

(1) a brief statement of the facts relied on in support 

of the motion; 

(2) the dates, location of incarceration, and total time 

for credit already provided; 

(3) the dates, location of incarceration, and total time 

for credit the defendant contends was not properly 

awarded; 

(4) whether any other criminal charges were pending at 

the time of the incarceration noted in subdivision 

(c)(3), and if so, the location, case number, and 

resolution of the charges; and 

(5) whether the defendant waived any county jail credit 

at the time of sentencing, and if so, the number of days 

waived. 

(d) Successive Motions. No successive motions for jail credit 

will be considered. 

(e) Incorporation of Portions of Florida Rule of Criminal 

Procedure 3.850. The following subdivisions of Florida Rule 

of Criminal Procedure 3.850 apply to proceedings under this 

rule: 3.850(e), (f), (j), (k), and (n). 

 

Committee Notes 

2013 Adoption. All jail credit issues must be handled pursuant to this rule. The rule is 

intended to require that jail credit issues be dealt with promptly, within 1 year of the sentence 

becoming final. No successive motions for jail credit will be allowed. 
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2016 Amendment. The 2016 amendment clarifies that rule 3.801 applies to final 

sentences. Prior to the sentence being final, defendants may avail themselves of all appropriate 

proceedings to litigate a jail credit issue, including direct appeal if properly preserved, a motion 

for rehearing, or a motion pursuant to rule 3.800(b). 
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RULE 3.802 | REVIEW OF SENTENCES FOR JUVENILE OFFENDERS 

(a) Application. A juvenile offender, as defined in section 

921.1402(1), Florida Statutes, may seek a modification of 

sentence pursuant to section 921.1402, Florida Statutes, by 

submitting an application to the trial court requesting a 

sentence review hearing. 

(b) Time for Filing. An application for sentence review may 

not be filed until the juvenile offender becomes eligible 

pursuant to section 921.1402(2), Florida Statutes. A juvenile 

offender becomes eligible: 

(1) after 25 years, if the juvenile offender is sentenced 

to life under section 775.082(1)(b)1., Florida Statutes, 

or to a term of more than 25 years under sections 

775.082(3)(a)5.a. or 775.082(3)(b)2.a., Florida 

Statutes; or 

(2) after 20 years, if the juvenile offender is sentenced 

to a term of 20 years or more under section 

775.082(3)(c), Florida Statutes; or 

(3) after 15 years, if the juvenile offender is sentenced 

to a term of more than 15 years under sections 

775.082(1)(b)2., 775.082(3)(a)5.b., or 

775.082(3)(b)2.b., Florida Statutes. 

(c) Contents of Application. The application must state that 

the juvenile offender is eligible for sentence review and 

include: 

(1) a copy of the judgment and sentence, or a statement 

containing the following: 

(A) the date of sentencing; 

(B) the offense for which the defendant was 

sentenced; and 

(C) the sentence imposed; 

(2) the nature of the relief sought; 

(3) whether a previous application has been filed, the 

date of filing of the application, and the disposition 

of that application; 

(4) a brief statement outlining the facts in support of 

the application; and 
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(5) if the application is being filed by a juvenile 

offender sentenced to life pursuant to section 

775.082(1)(b)1., Florida Statutes, a statement 

certifying that the applicant has not been previously 

convicted of one of the offenses enumerated in sections 

921.1402(2)(a)1.–(2)(a)10., Florida Statutes, or 

conspiracy to commit one of offenses enumerated in 

sections 921.1402(2)(a)1.–(2)(a)10., Florida Statutes, 

in a separate criminal transaction or episode than that 

which resulted in the sentence under section 

775.082(1)(b)1., Florida Statutes. 

(d) Procedure; Evidentiary Hearing; Disposition. Upon 

application from an eligible juvenile offender, the trial 

court shall hold a sentence review hearing to determine 

whether the juvenile offender’s sentence should be modified. 

If the application, files, and records in the case 

conclusively show that the applicant does not qualify as a 

juvenile offender under section 921.1402(1), Florida 

Statutes, or that the application is premature, the court may 

deny the application without a hearing, and shall attach such 

documents to the order. If an application is denied as 

premature, the denial shall be without prejudice. 

(1) At the sentence review hearing, the court shall 

consider the following factors when determining if it is 

appropriate to modify the juvenile offender’s sentence: 

(A) whether the juvenile offender demonstrates 

maturity and rehabilitation; 

(B) whether the juvenile offender remains at the 

same level of risk to society as he or she did at 

the time of the initial sentencing; 

(C) the opinion of the victim or the victim’s next 

of kin; 

(D) whether the juvenile offender was a relatively 

minor participant in the criminal offense or acted 

under extreme duress or the domination of another 

person; 

(E) whether the juvenile offender has shown sincere 

and sustained remorse for the criminal offense; 
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(F) whether the juvenile offender’s age, maturity, 

and psychological development at the time of the 

offense affected his or her behavior; 

(G) whether the juvenile offender has successfully 

obtained a general educational development 

certificate or completed another educational, 

technical, work, vocational, or self-

rehabilitation program, if such a program is 

available; 

(H) whether the juvenile offender was a victim of 

sexual, physical, or emotional abuse before he or 

she committed the offense; 

(I) the results of any mental health assessment, 

risk assessment, or evaluation of the juvenile 

offender as to rehabilitation; and 

(J) any other factor the court deems appropriate. 

(2) If the court determines at a sentence review hearing 

that the juvenile offender has been rehabilitated and is 

reasonably believed to be fit to reenter society, the 

court shall modify the sentence and impose a term of 

probation of at least 5 years. If the court determines 

that the juvenile offender has not demonstrated 

rehabilitation, or is not fit to reenter society, the 

court shall issue a written order stating the reasons 

why the sentence is not being modified. 

(e) Successive Applications. A second or successive 

application shall be denied without a hearing, except under 

the following circumstances: 

(1) the initial application was denied as premature; or 

(2) pursuant to section 921.1402(2)(d), Florida 

Statutes, the initial application was submitted by a 

juvenile offender sentenced to a term of 20 years or 

more under section 775.082(3)(c), Florida Statutes, and 

more than 10 years has elapsed since the initial sentence 

review hearing. 

(f) Jurisdiction. The sentencing court shall retain original 

jurisdiction for the duration of the sentence for the purpose 

of a sentence review hearing. 

http://www.textbookdiscrimination.com/


TBD | Florida Rules of Criminal Procedure | Section XIV | 1/1/2017 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 74 of 76 

(g) Right to Counsel. A juvenile offender who is eligible for 

a sentence review hearing under section 921.1402(5), Florida 

Statutes, is entitled to be represented by counsel, and the 

court shall appoint a public defender to represent the 

juvenile offender if the juvenile offender cannot afford an 

attorney. 
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COPYRIGHT NOTICE 
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