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RULE 35-3 | EXTRAORDINARY NATURE OF PETITIONS FOR EN BANC
CONSIDERATION

A petition for en banc consideration, whether upon initial hearing
or rehearing, is an extraordinary procedure intended to bring to
the attention of the entire court a precedent-setting error of
exceptional importance in an appeal or other proceeding, and, with
specific reference to a petition for en banc consideration upon
rehearing, 1s intended to bring to the attention of the entire
court a panel opinion that is allegedly in direct conflict with
precedent of the Supreme Court or of this circuit. Alleged errors
in a panel’s determination of state law, or in the facts of the
case (including sufficiency of the evidence), or error asserted in
the panel’s misapplication of correct precedent to the facts of
the case, are matters for rehearing before the panel but not for
en banc consideration.

Counsel are reminded that the duty of counsel is fully discharged
without filing a petition for rehearing en banc if the rigid
standards of FRAP 35(a) are not met, and that the filing of a
petition for rehearing or rehearing en banc is not a prerequisite
to filing a petition for writ of certiorari.
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