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RULES REGULATING THE FLORIDA BAR

CHAPTER: 4 RULES OF PROFESSIONAL CONDUCT
SECTION: 1 CLIENT-LAWYER RELATIONSHIPS

RULES: 4-1.1 through 4-1.19
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4-1.1 | COMPETENCE

A lawyer must provide competent representation to a client.
Competent representation requires the 1legal knowledge, skill,
thoroughness, and ©preparation reasonably necessary for the
representation.

Amended March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended September 29, 2016,
effective January 1, 2017 (200 So.3d 1225).

Comments
Legal knowledge and skill

In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer’s general experience, the lawyer’s training and experience in the field in question, the
preparation and study the lawyer is able to give the matter, and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the field in question.
In many instances the required proficiency is that of a general practitioner. Expertise in a particular
field of law may be required in some circumstances.

A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the analysis
of precedent, the evaluation of evidence and legal drafting, are required in all legal problems.
Perhaps the most fundamental legal skill consists of determining what kind of legal problems a
situation may involve, a skill that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a wholly novel field through necessary study.
Competent representation can also be provided through the association of a lawyer of established
competence in the field in question.

Competent representation may also involve the association or retention of a non-lawyer
advisor of established technological competence in the field in question. Competent representation
also involves safeguarding confidential information relating to the representation, including, but
not limited to, electronic transmissions and communications.

In an emergency a lawyer may give advice or assistance in a matter in which the lawyer
does not have the skill ordinarily required where referral to or consultation or association with
another lawyer would be impractical. Even in an emergency, however, assistance should be limited
to that reasonably necessary in the circumstances, for ill-considered action under emergency
conditions can jeopardize the client’s interest.
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A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel
for an unrepresented person. See also rule 4-6.2.

Thoroughness and preparation

Competent handling of a particular matter includes inquiry into and analysis of the factual
and legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions
ordinarily require more extensive treatment than matters of lesser complexity and consequence.
The lawyer should consult with the client about the degree of thoroughness and the level of
preparation required as well as the estimated costs involved under the circumstances.

Maintaining competence

To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in
the law and its practice, engage in continuing study and education, including an understanding of
the benefits and risks associated with the use of technology, and comply with all continuing legal
education requirements to which the lawyer is subject.
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4-1.2

| OBJECTIVES AND SCOPE OF REPRESENTATION

(a) Lawyer to Abide by Client’s Decisions. Subject to
subdivisions (c) and (d), a lawyer must abide by a client’s
decisions concerning the objectives of representation, and,
as required by rule 4-1.4, must reasonably consult with the
client as to the means by which they are to be pursued. A
lawyer may take action on behalf of the client that is
impliedly authorized to carry out the representation. A
lawyer must abide by a client’s decision whether to settle a
matter. In a criminal case, the lawyer must abide by the
client’s decision, after consultation with the lawyer, as to
a plea to be entered, whether to waive jury trial, and whether
the client will testify.

(b) No Endorsement of Client’s Views or Activities. A lawyer’s
representation of a client, including representation by
appointment, does not constitute an endorsement of the
client’s political, economic, social, or moral views or
activities.

(c) Limitation of Objectives and Scope of Representation. If
not prohibited by law or rule, a lawyer and client may agree
to limit the objectives or scope of the representation if the
limitation 1s reasonable under the circumstances and the
client gives informed consent in writing. If the attorney and
client agree to limit the scope of the representation, the
lawyer shall advise the client regarding applicability of the
rule prohibiting communication with a represented person.

(d) Criminal or Fraudulent Conduct. A lawyer shall not counsel
a client to engage, or assist a client, in conduct that the
lawyer knows or reasonably should know 1is criminal or
fraudulent. However, a lawyer may discuss the legal
consequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good faith effort
to determine the validity, scope, meaning, or application of
the law.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); amended November 13, 2003,
effective January 1, 2004 (860 So.2d 394); amended March 23, 2006, effective May 22, 2006 (933
S0.2d 417); October 19, 2017, effective November 20, 2017 (228 So0.3d 1117); amended Jan. 4,
2019, effective March 5, 2019 (267 So.3d 891).)
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Comments
Allocation of authority between client and lawyer

Subdivision (a) confers upon the client the ultimate authority to determine the purposes to
be served by legal representation, within the limits imposed by law and the lawyer’s professional
obligations. Within those limits, a client also has a right to consult with the lawyer about the means
to be used in pursuing those objectives. At the same time, a lawyer is not required to pursue
objectives or employ means simply because a client may wish that the lawyer do so. A clear
distinction between objectives and means sometimes cannot be drawn, and in many cases the
client-lawyer relationship partakes of a joint undertaking. In questions of means, the lawyer should
assume responsibility for technical and legal tactical issues but should defer to the client regarding
such questions as the expense to be incurred and concern for third persons who might be adversely
affected. Law defining the lawyer’s scope of authority in litigation varies among jurisdictions. The
decisions specified in subdivision (a), such as whether to settle a civil matter, must also be made
by the client. See rule 4-1.4(a)(1) for the lawyer’s duty to communicate with the client about such
decisions. With respect to the means by which the client’s objectives are to be pursued, the lawyer
shall consult with the client as required by rule 4-1.4(a)(2) and may take such action as is impliedly
authorized to carry out the representation.

On occasion, however, a lawyer and a client may disagree about the means to be used to
accomplish the client’s objectives. The lawyer should consult with the client and seek a mutually
acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a
fundamental disagreement with the client, the lawyer may withdraw from the representation. See
rule 4-1.16(b)(2). Conversely, the client may resolve the disagreement by discharging the lawyer.
See rule 4-1.16(a)(3).

At the outset of a representation, the client may authorize the lawyer to take specific action
on the client’s behalf without further consultation. Absent a material change in circumstances and
subject to rule 4-1.4, a lawyer may rely on such an advance authorization. The client may, however,
revoke such authority at any time.

In a case in which the client appears to be suffering mental disability, the lawyer’s duty to
abide by the client’s decisions is to be guided by reference to rule 4-1.14,

Independence from client’s views or activities

Legal representation should not be denied to people who are unable to afford legal services
or whose cause is controversial or the subject of popular disapproval. By the same token
representing a client does not constitute approval of the client’s views or activities.

Agreements limiting scope of representation

The scope of services to be provided by a lawyer may be limited by agreement with the
client or by the terms under which the lawyer’s services are made available to the client. When a
lawyer has been retained by an insurer to represent an insured, for example, the representation may
be limited to matters related to the insurance coverage. A limited representation may be appropriate
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because the client has limited objectives for the representation. In addition, the terms on which
representation is undertaken may exclude specific means that might otherwise be used to
accomplish the client’s objectives. Such limitations may exclude actions that the client thinks are
too costly or that the lawyer regards as repugnant or imprudent, or which the client regards as
financially impractical.

Although this rule affords the lawyer and client substantial latitude to limit the
representation if not prohibited by law or rule, the limitation must be reasonable under the
circumstances. If, for example, a client’s objective is limited to securing general information about
the law the client needs in order to handle a common and typically uncomplicated legal problem,
the lawyer and client may agree that the lawyer’s services will be limited to a brief consultation.
Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield
advice upon which the client could rely. In addition, a lawyer and client may agree that the
representation will be limited to providing assistance out of court, including providing advice on
the operation of the court system and drafting pleadings and responses. If the lawyer assists a pro
se litigant by drafting any document to be submitted to a court, the lawyer is not obligated to sign
the document. However, the lawyer must indicate “Prepared with the assistance of counsel” on the
document to avoid misleading the court, which otherwise might be under the impression that the
person, who appears to be proceeding pro se, has received no assistance from a lawyer. If not
prohibited by law or rule, a lawyer and client may agree that any in-court representation in a family
law proceeding be limited as provided for in Family Law Rule of Procedure 12.040. For example,
a lawyer and client may agree that the lawyer will represent the client at a hearing regarding child
support and not at the final hearing or in any other hearings. For limited in-court representation in
family law proceedings, the attorney shall communicate to the client the specific boundaries and
limitations of the representation so that the client is able to give informed consent to the
representation.

Regardless of the circumstances, a lawyer providing limited representation forms an
attorney-client relationship with the litigant, and owes the client all attendant ethical obligations
and duties imposed by the Rules Regulating The Florida Bar, including, but not limited to, duties
of competence, communication, confidentiality, and avoidance of conflicts of interest. Although
an agreement for limited representation does not exempt a lawyer from the duty to provide
competent representation, the limitation is a factor to be considered when determining the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See
rule 4-1.1.

An agreement concerning the scope of representation must accord with the Rules of
Professional Conduct and law. For example, the client may not be asked to agree to representation
so limited in scope as to violate rule 4-1.1 or to surrender the right to terminate the lawyer’s
services or the right to settle litigation that the lawyer might wish to continue.
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Criminal, fraudulent, and prohibited transactions

A lawyer is required to give an honest opinion about the actual consequences that appear
likely to result from a client’s conduct. The fact that a client uses advice in a course of action that
is criminal or fraudulent does not, of itself, make a lawyer a party to the course of action. However,
a lawyer may not assist a client in conduct that the lawyer knows or reasonably should know to be
criminal or fraudulent. There is a critical distinction between presenting an analysis of legal aspects
of questionable conduct and recommending the means by which a crime or fraud might be
committed with impunity.

When the client’s course of action has already begun and is continuing, the lawyer’s
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for
example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client
in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or
fraudulent. The lawyer must, therefore, withdraw from the representation of the client in the matter.
See rule 4-1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary for
the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document,
affirmation, or the like. See rule 4-1.1.

Where the client is a fiduciary, the lawyer may be charged with special obligations in
dealings with a beneficiary.

Subdivision (d) applies whether or not the defrauded party is a party to the transaction. For
example, a lawyer must not participate in a transaction to effectuate criminal or fraudulent
avoidance of tax liability. Subdivision (d) does not preclude undertaking a criminal defense
incident to a general retainer for legal services to a lawful enterprise. The last sentence of
subdivision (d) recognizes that determining the validity or interpretation of a statute or regulation
may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

If a lawyer comes to know or reasonably should know that a client expects assistance not
permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary
to the client’s instructions, the lawyer must consult with the client regarding the limitations on the
lawyer’s conduct. See rule 4-1.4(a)(5).
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4-1.3 | DILIGENCE

A lawyer shall act with reasonable diligence and promptness in
representing a client.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417).)

Comments

A lawyer should pursue a matter on behalf of a client despite opposition, obstruction, or
personal inconvenience to the lawyer and take whatever lawful and ethical measures are required
to vindicate a client’s cause or endeavor. A lawyer must also act with commitment and dedication
to the interests of the client and with zeal in advocacy upon the client’s behalf. A lawyer is not
bound, however, to press for every advantage that might be realized for a client. For example, a
lawyer may have authority to exercise professional discretion in determining the means by which
a matter should be pursued. See rule 4-1.2. The lawyer’s duty to act with reasonable diligence does
not require the use of offensive tactics or preclude the treating of all persons involved in the legal
process with courtesy and respect.

A lawyer’s workload must be controlled so that each matter can be handled competently.

Perhaps no professional shortcoming is more widely resented than procrastination. A
client’s interests often can be adversely affected by the passage of time or the change of conditions;
in extreme instances, as when a lawyer overlooks a statute of limitations, the client’s legal position
may be destroyed. Even when the client’s interests are not affected in substance, however,
unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer.
A lawyer’s duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer’s client.

Unless the relationship is terminated as provided in rule 4-1.16, a lawyer should carry
through to conclusion all matters undertaken for a client. If a lawyer’s employment is limited to a
specific matter, the relationship terminates when the matter has been resolved. If a lawyer has
served a client over a substantial period in a variety of matters, the client sometimes may assume
that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the
lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking
after the client’s affairs when the lawyer has ceased to do so. For example, if a lawyer has handled
a judicial or administrative proceeding that produced a result adverse to the client and the lawyer
and the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must
consult with the client about the possibility of appeal before relinquishing responsibility for the
matter. See rule 4-1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client
depends on the scope of the representation the lawyer has agreed to provide to the client. See rule
4-1.2.
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4-1.4 | COMMUNICATION

(2a) Informing Client of Status of Representation. A lawyer
shall:

(1) promptly inform the client of any decision or
circumstance with respect to which the client’s informed
consent, as defined in terminology, is required by these
rules;

(2) reasonably consult with the client about the means
by which the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status
of the matter;

(4) promptly comply with reasonable requests for
information; and

(5) consult with the «client about any relevant
limitation on the lawyer’s conduct when the lawyer knows
or reasonably should know that the client expects
assistance not permitted by the Rules of Professional
Conduct or other law.

(b) Duty to Explain Matters to Client. A lawyer shall explain
a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the
representation.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); March 23, 2006, effective May
22,2006 (933 So.2d 417).)
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Comments

Reasonable communication between the lawyer and the client is necessary for the client to
effectively participate in the representation.

Communicating with client

If these rules require that a particular decision about the representation be made by the
client, subdivision (a)(1) requires that the lawyer promptly consult with and secure the client’s
consent prior to taking action unless prior discussions with the client have resolved what action
the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel an
offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must
promptly inform the client of its substance unless the client has previously indicated that the
proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the
offer. See rule 4-1.2(a).

Subdivision (a)(2) requires the lawyer to reasonably consult with the client about the means
to be used to accomplish the client’s objectives. In some situations — depending on both the
importance of the action under consideration and the feasibility of consulting with the client — this
duty will require consultation prior to taking action. In other circumstances, such as during a trial
when an immediate decision must be made, the exigency of the situation may require the lawyer
to act without prior consultation. In such cases the lawyer must nonetheless act reasonably to
inform the client of actions the lawyer has taken on the client’s behalf. Additionally, subdivision
(@)(3) requires that the lawyer keep the client reasonably informed about the status of the matter,
such as significant developments affecting the timing or the substance of the representation.

A lawyer’s regular communication with clients will minimize the occasions on which a
client will need to request information concerning the representation. When a client makes a
reasonable request for information, however, subdivision (a)(4) requires prompt compliance with
the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer’s
staff, acknowledge receipt of the request and advise the client when a response may be expected.

Lawyers have particular responsibilities in communicating with clients regarding changes
in firm composition. See Rule 4-5.8.

Explaining matters

The client should have sufficient information to participate intelligently in decisions
concerning the objectives of the representation and the means by which they are to be pursued, to
the extent the client is willing and able to do so.

Adequacy of communication depends in part on the kind of advice or assistance that is
involved. For example, when there is time to explain a proposal made in a negotiation, the lawyer
should review all important provisions with the client before proceeding to an agreement. In
litigation a lawyer should explain the general strategy and prospects of success and ordinarily
should consult the client on tactics that are likely to result in significant expense or to injure or
coerce others. On the other hand, a lawyer ordinarily will not be expected to describe trial or
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negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable
client expectations for information consistent with the duty to act in the client’s best interests and
the client’s overall requirements as to the character of representation. In certain circumstances,
such as when a lawyer asks a client to consent to a representation affected by a conflict of interest,
the client must give informed consent, as defined in terminology.

Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client is a child or suffers from mental
disability. See rule 4-1.14. When the client is an organization or group, it is often impossible or
inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization. See rule 4-1.13.
Where many routine matters are involved, a system of limited or occasional reporting may be
arranged with the client.

Withholding information

In some circumstances, a lawyer may be justified in delaying transmission of information
when the client would be likely to react imprudently to an immediate communication. Thus, a
lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates
that disclosure would harm the client. A lawyer may not withhold information to serve the lawyer’s
own interest or convenience or the interests or convenience of another person. Rules or court orders
governing litigation may provide that information supplied to a lawyer may not be disclosed to the
client. Rule 4-3.4(c) directs compliance with such rules or orders.
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4-1.5

| FEES AND COSTS FOR LEGAL SERVICES

(a) Illegal, Prohibited, or Clearly Excessive Fees and Costs.
A lawyer must not enter into an agreement for, charge, or
collect an illegal, prohibited, or clearly excessive fee or
cost, or a fee generated by employment that was obtained
through advertising or solicitation not in compliance with
the Rules Regulating The Florida Bar. A fee or cost is clearly
excessive when:

(1) after a review of the facts, a lawyer of ordinary
prudence would be left with a definite and firm
conviction that the fee or the cost exceeds a reasonable
fee or cost for services provided to such a degree as to
constitute <clear overreaching or an unconscionable
demand by the attorney; or

(2) the fee or cost is sought or secured by the attorney
by means of intentional misrepresentation or fraud upon
the client, a nonclient party, or any court, as to either
entitlement to, or amount of, the fee.

(b) Factors to Be Considered in Determining Reasonable Fees
and Costs.

(1) Factors to be considered as guides in determining a
reasonable fee include:

(A) the time and labor required, the novelty,
complexity, difficulty of the questions involved,
and the skill requisite to perform the legal
service properly;

(B) the 1likelihood that the acceptance of the
particular employment will preclude other
employment by the lawyer;

(C) the fee, or rate of fee, customarily charged in
the locality for legal services of a comparable or
similar nature;

(D) the significance of, or amount involved in, the
subject matter of the representation, the
responsibility involved in the representation, and
the results obtained;

(E) the time limitations imposed by the client or
by the circumstances and, as between attorney and
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client, any additional or special time demands or
requests of the attorney by the client;

(F) the nature and length of the professional
relationship with the client;

(G) the experience, reputation, diligence, and
ability of the lawyer or lawyers performing the
service and the skill, expertise, or efficiency of
effort reflected in the actual providing of such
services; and

(H) whether the fee is fixed or contingent, and, if
fixed as to amount or rate, then whether the
client’s ability to pay rested to any significant
degree on the outcome of the representation.

(2) Factors to be considered as guides in determining
reasonable costs include:

(A) the nature and extent of the disclosure made to
the client about the costs;

(B) whether a specific agreement exists between the
lawyer and client as to the costs a client 1is
expected to pay and how a cost is calculated that
is charged to a client;

(C) the actual amount charged by third party
providers of services to the attorney;

(D) whether specific costs can be identified and
allocated to an individual client or a reasonable
basis exists to estimate the costs charged;

(E) the reasonable charges for providing in-house
service to a client if the cost 1is an in-house
charge for services; and

(F) the relationship and past course of conduct
between the lawyer and the client.

All costs are subject to the test of reasonableness set
forth in subdivision (a) above. When the parties have a
written contract in which the method is established for
charging costs, the costs charged under that contract
will be presumed reasonable.
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(c) Consideration of All Factors. In determining a reasonable
fee, the time devoted to the representation and customary
rate of fee need not be the sole or controlling factors. All
factors set forth in this rule should be considered, and may
be applied, in Jjustification of a fee higher or lower than
that which would result from application of only the time and
rate factors.

(d) Enforceability of Fee Contracts. Contracts or agreements
for attorney’s fees Dbetween attorney and client will
ordinarily be enforceable according to the terms of such
contracts or agreements, unless found to be illegal, obtained
through advertising or solicitation not in compliance with
the Rules Regulating The Florida Bar, prohibited by this rule,
or clearly excessive as defined by this rule.

(e) Duty to Communicate Basis or Rate of Fee or Costs to
Client and Definitions.

(1) Duty to Communicate. When the lawyer has not
regularly represented the client, the basis or rate of
the fee and costs must be communicated to the client,
preferably in writing, before or within a reasonable
time after commencing the representation. A fee for
legal services that is nonrefundable in any part must be
confirmed in writing and must explain the intent of the
parties as to the nature and amount of the nonrefundable
fee. The test of reasonableness found in subdivision
(b), above, applies to all fees for 1legal services
without regard to their characterization by the parties.

The fact that a contract may not be in accord with these
rules is an issue between the lawyer and client and a
matter of professional ethics, but is not the proper
basis for an action or defense by an opposing party when
fee-shifting litigation is involved.

(2) Definitions.

(A) Retainer. A retainer is a sum of money paid to
a lawyer to guarantee the lawyer’s future
availability. A retainer is not payment for past
legal services and 1is not payment for future
services.

(B) Flat Fee. A flat fee is a sum of money paid to
a lawyer for all legal services to be provided in
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the representation. A flat fee may be termed “non-
refundable.”

(C) Advance Fee. An advanced fee is a sum of money
paid to the lawyer against which the lawyer will
bill the client as legal services are provided.

(f) Contingent Fees. As to contingent fees:

(1) A fee may be contingent on the outcome of the matter
for which the service is rendered, except in a matter in
which a contingent fee is prohibited by subdivision
(f) (3) or by law. A contingent fee agreement must be in
writing and must state the method by which the fee is to
be determined, including the percentage or percentages
that will accrue to the lawyer in the event of
settlement, trial, or appeal; litigation and other
expenses to be deducted from the recovery; and whether
those expenses are to be deducted before or after the
contingent fee is <calculated. On conclusion of a
contingent fee matter, the lawyer must provide the
client with a written statement stating the outcome of
the matter and, if there 1is a recovery, showing the
remittance to the c¢lient and the method of its
determination.

(2) Every lawyer who accepts a retainer or enters into
an agreement, express or implied, for compensation for
services rendered or to be rendered in any action, claim,
or proceeding in which the lawyer’s compensation 1s to
be dependent or contingent in whole or in part on the
successful prosecution or settlement must do so only
where the fee arrangement 1is reduced to a written
contract, signed by the client, and by a lawyer for the
lawyer or for the law firm representing the client. No
lawyer or firm may participate in the fee without the
consent of the client in writing. Each participating
lawyer or law firm must sign the contract with the client
and must agree to assume joint legal responsibility to
the client for the performance of the services in
question as i1if each were partners of the other lawyer or
law firm involved. The client must be furnished with a
copy of the signed contract and any subsequent notices
or consents. All provisions of this rule will apply to
such fee contracts.
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(3) A lawyer must not enter into an arrangement for,
charge, or collect:

(A) any fee in a domestic relations matter, the
payment or amount of which is contingent on the
securing of a divorce or on the amount of alimony
or support, or property settlement in lieu thereof;
or

(B) a contingent fee for representing a defendant
in a criminal case.

(4) A lawyer who enters into an arrangement for, charges,
or collects any fee in an action or claim for personal
injury or for property damages or for death or loss of
services resulting from personal injuries Dbased on
tortious conduct of another, including products
liability claims, in which the compensation is to be
dependent or contingent in whole or in part on the
successful prosecution or settlement must do so only
under the following requirements:

(A) The contract must contain the following
provisions:
(1) “The undersigned client has, before

signing this contract, received and read the
statement of client’s rights and understands
each of the rights set forth in 1it. The
undersigned client has signed the statement
and received a signed copy to refer to while

being represented by the undersigned
lawyer(s) .”
(ii) “This contract may be cancelled by

written notification to the lawyer at any time
within 3 Dbusiness days of the date the
contract was signed, as shown below, and if
cancelled the client is not be obligated to
pay any fees to the attorney for the work
performed during that time. If the lawyer has
advanced funds to others in representation of
the client, the lawyer 1s entitled to be
reimbursed for amounts that the lawyer has
reasonably advanced on behalf of the client.”
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(B) The contract for representation of a client in
a matter set forth in subdivision (f) (4) may
provide for a contingent fee arrangement as agreed
on by the client and the lawyer, except as limited
by the following provisions:

(1) Without prior court approval as specified
below, any contingent fee that exceeds the
following standards are presumed, unless
rebutted, to be clearly excessive:

a. Before the filing of an answer or the
demand for appointment of arbitrators or,
if no answer is filed or no demand for
appointment of arbitrators is made, the
expiration of the time period provided
for such action:

1. 33 1/3% of any recovery up to $1
million; plus

2. 30% of any portion of the
recovery between $1 million and $2
million; plus

3. 20% of any portion of the
recovery exceeding $2 million.

b. After the filing of an answer or the
demand for appointment of arbitrators or,
if no answer is filed or no demand for
appointment of arbitrators is made, the
expiration of the time period provided
for such action, through the entry of
judgment:

1. 40% of any recovery up to $1
million; plus

2. 30% of any portion of the
recovery between $1 million and $2
million; plus

3. 20% of any portion of the
recovery exceeding $2 million.
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c. If all defendants admit liability at
the time of filing their answers and
request a trial only on damages:

1. 33 1/3% of any recovery up to $1
million; plus

2. 20% of any portion of the
recovery between $1 million and $2
million; plus

3. 15% of any portion of the
recovery exceeding $2 million.

d. An additional 5% of any recovery after
institution of any appellate proceeding
or postjudgment relief or action 1is
required for recovery on the judgment.

(ii) If any client is unable to obtain a lawyer
of the client’s choice Dbecause of the
limitations set forth in subdivision
(f) (4) (B) (1), the <client may petition the
court in which the matter would be filed, if
litigation is necessary, or if that court will
not accept jurisdiction for the fee approval,
the circuit court in which the cause of action
arose, for approval of any fee contract
between the client and a lawyer of the
client’s choosing. Authorization will be given
if the court determines the client has a
complete understanding of the client’s rights
and the terms of the proposed contract. The
application for authorization of the contract
can be filed as a separate proceeding before
suit or simultaneously with the filing of a
complaint. Proceedings on the petition may
occur before service on the defendant and this
aspect of the file may be sealed. A petition
under this subdivision must contain a
certificate showing service on the client and,
if the petition 1is denied, a copy of the
petition and order denying the petition must
be served on The Florida Bar in Tallahassee by
the member of the bar who filed the petition.
Authorization of such a contract does not bar
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subsequent inquiry as to whether the fee
actually claimed or charged 1is <clearly
excessive under subdivisions (a) and (b).

(iid) Subject to the ©provisions of 4-
1.5(f) (4) (B) (1) and (ii), a lawyer who enters
into an arrangement for, charges, or collects
any fee 1in an action or claim for medical
liability in which the compensation is
dependent or contingent in whole or in part on
the successful prosecution or settlement must
provide the language of article I, section 26
of the Florida Constitution to the client in
writing and must orally inform the client
that:

a. Unless waived, in any medical
liability claim involving a contingency
fee, the claimant is entitled to receive
no less than 70% of the first $250,000 of
all damages received by the claimant,
exclusive of reasonable and customary
costs, whether received by judgment,
settlement, or otherwise, and regardless
of the number of defendants. The claimant
is entitled to 90% of all damages in
excess of $250, 000, exclusive of
reasonable and customary costs and
regardless of the number of defendants.

b. If a lawyer chooses not to accept the
representation of a client under the
terms of article I, section 26 of the
Florida Constitution, the lawyer must
advise the client, both orally and in
writing, of alternative terms, if any,
under which the lawyer would accept the
representation of the client, as well as
the client’s right to seek representation
by another lawyer willing to accept the
representation under the terms of article
I, section 26 of the Florida
Constitution, or a lawyer willing to
accept the representation on a fee basis
that is not contingent.
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c. If any client desires to waive any
rights under article I, section 26 of the
Florida Constitution in order to obtain
a lawyer of the client’s choice, a client
may do so by waiving such rights in
writing, under oath, and in the form
provided in this rule. The lawyer must
provide each client a copy of the written
waiver and must afford each client a full
and complete opportunity to understand
the rights being waived as set forth in
the waiver. A copy of the waiver, signed
by each client and lawyer, must be given
to each client to retain, and the lawyer
must keep a copy in the lawyer’s file
pertaining to the client. The waiver must
be retained by the lawyer with the
written fee contract and closing
statement under the same conditions and
requirements provided in 4-1.5(f) (5).

WAIVER OF THE CONSTITUTIONAL RIGHT PROVIDED IN ARTICLE I,
SECTION 26 OF THE FLORIDA CONSTITUTION

On November 2, 2004, voters in the State of Florida approved The
Medical Liability Claimant’s Compensation Amendment that was
identified as Amendment 3 on the ballot. The amendment is set forth
below:

The Florida Constitution

Article I, Section 26 1is created to read “Claimant’s
right to fair compensation.” In any medical liability
claim involving a contingency fee, the claimant 1is
entitled to receive no 1less than 70% of the first
$250,000 in all damages received by the claimant,
exclusive of reasonable and customary costs, whether
received by Jjudgment, settlement or otherwise, and
regardless of the number of defendants. The claimant is
entitled to 90% of all damages in excess of $250,000,
exclusive of reasonable and <customary costs and
regardless of the number of defendants. This provision
is self-executing and does not require implementing
legislation.
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The undersigned client understands and acknowledges that (initial
each provision):

I have been advised that signing this waiver releases an
important constitutional right; and

I have been advised that I may consult with separate
counsel before signing this waiver; and that I may request a
hearing before a judge to further explain this waiver; and

By signing this waiver I agree to an increase in the
attorney fee that might otherwise Dbe owed 1if the
constitutional provision listed above is not waived. Without
prior court approval, the increased fee that I agree to may
be up to the maximum contingency fee percentages set forth in
Rule Regulating The Florida Bar 4-1.5(f) (4) (B) (i) . Depending
on the circumstances of my case, the maximum agreed upon fee
may range from 33 1/3% to 40% of any recovery up to $1 million;
plus 20% to 30% of any portion of the recovery between $1
million and $2 million; plus 15% to 20% of any recovery
exceeding $2 million; and

I have three (3) business days following execution of
this waiver in which to cancel this waiver; and

I wish to engage the legal services of the lawyers or
law firms listed below in an action or claim for medical
liability the fee for which is contingent in whole or in part
upon the successful prosecution or settlement thereof, but I
am unable to do so because of the provisions of the
constitutional limitation set forth above. In consideration
of the lawyers’ or law firms’ agreements to represent me and
my desire to employ the lawyers or law firms listed below, I
hereby knowingly, willingly, and voluntarily waive any and
all rights and privileges that I may have wunder the
constitutional provision set forth above, as apply to the
contingency fee agreement only. Specifically, I waive the
percentage restrictions that are the subject of the
constitutional provision and confirm the fee percentages set
forth in the contingency fee agreement; and
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I have selected the lawyers or law firms listed below as
my counsel of choice in this matter and would not be able to
engage their services without this waiver; and I expressly
state that this waiver is made freely and voluntarily, with
full knowledge of its terms, and that all questions have been
answered to my satisfaction.

ACKNOWLEDGMENT BY CLIENT FOR PRESENTATION TO THE COURT

The undersigned client hereby acknowledges, under oath, the
following:

I have read and understand this entire waiver of my
rights under the constitutional provision set forth
above.

I am not under the influence of any substance, drug, or
condition (physical, mental, or emotional) that
interferes with my understanding of this entire waiver
in which I am entering and all the consequences thereof.

I have entered into and signed this waiver freely and
voluntarily.

I authorize my lawyers or law firms listed below to
present this waiver to the appropriate court, if
required for purposes of approval of the contingency fee
agreement. Unless the court requires my attendance at a
hearing for that purpose, my lawyers or law firms are
authorized to provide this waiver to the court for its
consideration without my presence.

Dated this day of ’
By:
CLIENT
Sworn to and subscribed before me this day of ’
by , who 1s personally known to me

or has produced the following identification:

Notary Public
My Commission Expires:
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Dated this day of ’
By:

ATTORNEY

(C) Before a lawyer enters into a contingent fee
contract for representation of a client in a matter
set forth in this rule, the lawyer must provide the
client with a copy of the statement of client’s
rights and must afford the client a full and
complete opportunity to understand each of the
rights as set forth in it. A copy of the statement,
signed by both the client and the lawyer, must be
given to the client to retain and the lawyer must
keep a copy in the client’s file. The statement
must be retained by the lawyer with the written fee
contract and closing statement under the same
conditions and requirements as subdivision (f) (5).

(D) As to lawyers not in the same firm, a division
of any fee within subdivision (f) (4) must be on the
following basis:

(1) To the lawyer assuming primary
responsibility for the legal services on
behalf of the client, a minimum of 75% of the
total fee.

(ii) To the lawyer assuming secondary
responsibility for the legal services on
behalf of the client, a maximum of 25% of the
total fee. Any fee in excess of 25% will be
presumed to be clearly excessive.

(iii) The 25% limitation will not apply to
those cases in which 2 or more lawyers or firms
accept substantially equal active
participation 1in the providing of legal
services. In those circumstances counsel must
apply to the court in which the matter would
be filed, if litigation is necessary, or if
such court will not accept jurisdiction for
the fee division, the circuit court in which
the cause of action arose, for authorization
of the fee division in excess of 25%, based on

= www.TextBookDiscrimination.com | Get Booked Up on Justice | 25 of 97



https://www.textbookdiscrimination.com/?tbdRls
https://www.textbookdiscrimination.com/?tbdRls

TBD | Subchapter 4-1 | RRTFB (All-in-One Document) | 7/27/2020

a sworn petition signed by all counsel that
discloses 1in detail those services to be
performed. The application for authorization
of the contract may be filed as a separate
proceeding before suit or simultaneously with
the filing of a complaint, or within 10 days
of execution of a contract for division of
fees when new counsel is engaged. Proceedings
on these applications may occur before service
of process on any party and this aspect of the
file may be sealed. Authorization of the
contract will not bar subsequent inquiry as to
whether the fee actually claimed or charged is
clearly excessive. An application under this
subdivision must contain a certificate showing
service on the client and, if the application
is denied, a copy of the petition and order
denying the petition must be served on The
Florida Bar in Tallahassee by the member of
the bar who filed the petition. Counsel may
proceed with representation of the client
pending court approval.

(iv) The percentages required Dby this
subdivision are applicable after deduction of
any fee payable to separate counsel retained
especially for appellate purposes.

(5) In the event there is a recovery, on the conclusion
of the representation, the lawyer must prepare a closing
statement reflecting an itemization of all costs and
expenses, together with the amount of fee received by
each participating lawyer or law firm. A copy of the
closing statement must be executed by all participating
lawyers, as well as the client, and each must receive a
copy. Each participating lawyer must retain a copy of
the written fee contract and closing statement for 6
years after execution of the closing statement. Any
contingent fee contract and closing statement must be
available for inspection at reasonable times Dby the
client, by any other person upon judicial order, or by
the appropriate disciplinary agency.
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(6) In cases in which the client is to receive a recovery
that will be paid to the client on a future structured
or periodic basis, the contingent fee percentage must be
calculated only on the cost of the structured verdict or
settlement or, 1if the cost is unknown, on the present
money value of the structured verdict or settlement,
whichever is less. If the damages and the fee are to be
paid out over the 1long term future schedule, this
limitation does not apply. No attorney may negotiate
separately with the defendant for that attorney’s fee in
a structured verdict or settlement when separate
negotiations would place the attorney in a position of
conflict.

(g) Division of Fees Between Lawyers in Different Firms.
Subject to the provisions of subdivision (f) (4) (D), a
division of fee between lawyers who are not in the same firm
may be made only if the total fee is reasonable and:

(1) the division 1is in proportion to the services
performed by each lawyer; or

(2) by written agreement with the client:

(A) each lawyer assumes joint legal responsibility
for the representation and agrees to be available
for consultation with the client; and

(B) the agreement fully discloses that a division
of fees will be made and the basis upon which the
division of fees will be made.

(h) Credit Plans. A lawyer or law firm may accept payment
under a credit plan. Lawyers may charge clients the actual
charge the credit plan imposes on the lawyer for the client’s
transaction.

(i) Arbitration Clauses. A lawyer must not make an agreement
with a potential client prospectively providing for mandatory
arbitration of fee disputes without first advising that
person in writing that the potential client should consider
obtaining independent legal advice as to the advisability of
entering into an agreement containing such mandatory
arbitration provisions. A lawyer shall not make an agreement
containing such mandatory arbitration provisions unless the
agreement contains the following language in bold print:
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NOTICE: This agreement contains provisions
requiring arbitration of fee disputes. Before you
sign this agreement you should consider consulting
with another lawyer about the advisability of
making an agreement with mandatory arbitration
requirements. Arbitration proceedings are ways to
resolve disputes without use of the court system.
By entering into agreements that require
arbitration as the way to resolve fee disputes, you
give up (waive) your right to go to court to resolve
those disputes by a Jjudge or Jjury. These are
important rights that should not be given up
without careful consideration.

STATEMENT OF CLIENT’S RIGHTS
FOR CONTINGENCY FEES

Before vyou, the prospective client, arrange a
contingent fee agreement with a lawyer, you should
understand this statement of your rights as a
client. This statement is not a part of the actual
contract between you and your lawyer, but, as a
prospective client, you should be aware of these
rights:

1. There is no 1legal requirement that a
lawyer charge a client a set fee or a
percentage of money recovered in a case.
You, the client, have the right to talk with
your lawyer about the proposed fee and to
bargain about the rate or percentage as in
any other contract. If you do not reach an
agreement with 1 lawyer you may talk with
other lawyers.

2. Any contingent fee contract must be in
writing and you have 3 business days to
reconsider the contract. You may cancel the
contract without any reason if you notify
your lawyer in writing within 3 business
days of signing the contract. If you
withdraw from the contract within the first
3 business days, you do not owe the lawyer
a fee although you may be responsible for
the lawyer’s actual costs during that time.
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If your lawyer begins to represent you, your
lawyer may not withdraw from the case
without giving vyou notice, delivering
necessary papers to you, and allowing you
time to employ another lawyer. Often, your
lawyer must obtain court approval before
withdrawing from a case. If you discharge
your lawyer without good cause after the 3-
day period, you may have to pay a fee for
work the lawyer has done.

3. Before hiring a lawyer, you, the client,
have the right to know about the lawyer’s
education, training, and experience. If you
ask, the lawyer should tell you
specifically about the lawyer’s actual
experience dealing with cases similar to
yours. If you ask, the lawyer should provide
information about special training or
knowledge and give you this information in
writing if you request it.

4. Before signing a contingent fee contract
with you, a lawyer must advise you whether
the lawyer intends to handle your case alone
or whether other lawyers will be helping
with the case. If your lawyer intends to
refer the case to other lawyers, the lawyer
should tell you what kind of fee sharing
arrangement will be made with the other
lawyers. If lawyers from different law
firms will represent you, at least 1 lawyer
from each law firm must sign the contingent
fee contract.

5. If your lawyer intends to refer your case
to another lawyer or counsel with other
lawyers, your lawyer should tell you about
that at the beginning. If your lawyer takes
the case and later decides to refer it to
another lawyer or to associate with other
lawyers, you should sign a new contract that
includes the new lawyers. You, the client,
also have the right to consult with each
lawyer working on your case and each lawyer
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is legally responsible to represent your
interests and 1s legally responsible for
the acts of the other lawyers involved in
the case.

6. You, the client, have the right to know
in advance how you will need to pay the
expenses and the legal fees at the end of
the case. If you pay a deposit in advance
for costs, you may ask reasonable questions
about how the money will be or has been
spent and how much of it remains unspent.
Your lawyer should give a —reasonable
estimate about future necessary costs. If
your lawyer agrees to lend or advance you
money to prepare or research the case, you
have the right to know periodically how much
money your lawyer has spent on your behalf.
You also have the right to decide, after
consulting with your lawyer, how much money
is to be spent to prepare a case. If you
pay the expenses, you have the right to
decide how much to spend. Your lawyer should
also inform you whether the fee will be
based on the gross amount recovered or on
the amount recovered minus the costs.

7. You, the client, have the right to be
told by your lawyer about possible adverse
consequences if you lose the case. Those
adverse consequences might include money
that you might have to pay to your lawyer
for costs and liability you might have for
attorney’s fees, costs, and expenses to the
other side.

8. You, the client, have the right to
receive and approve a closing statement at
the end of the case before you pay any
money. The statement must list all of the
financial details of the entire case,
including the amount recovered, all
expenses, and a precise statement of your
lawyer’s fee. Until you approve the closing
statement your lawyer cannot pay any money
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to anyone, including vyou, without an
appropriate order of the court. You also
have the right to have every lawyer or law
firm working on your case sign this closing
statement.

9. You, the client, have the right to ask
your lawyer at reasonable intervals how the
case 1s progressing and to have these
questions answered to the best of your
lawyer’s ability.

10. You, the client, have the right to make
the final decision regarding settlement of
a case. Your lawyer must notify you of all
offers of settlement before and after the
trial. Offers during the trial must be
immediately communicated and vyou should
consult with your lawyer regarding whether
to accept a settlement. However, you must
make the final decision to accept or reject
a settlement.

11. If at any time you, the client, believe
that your lawyer has charged an excessive
or illegal fee, you have the right to report
the matter to The Florida Bar, the agency
that oversees the practice and behavior of
all lawyers in Florida. For information on
how to reach The Florida Bar, call 850/561-
5600, or contact the local bar association.
Any disagreement Dbetween you and your
lawyer about a fee can be taken to court
and you may wish to hire another lawyer to
help you resolve this disagreement. Usually
fee disputes must be handled in a separate
lawsuit, unless your fee contract provides
for arbitration. You can request, but may
not require, that a provision for
arbitration (under Chapter 682, Florida
Statutes, or under the fee arbitration rule
of the Rules Regulating The Florida Bar) be
included in your fee contract.
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Client Signature Attorney Signature

Date Date

(Amended October 20, 1987, effective January 1, 1988 (519 So.2d 971); amended October 26,
1989 (550 So.2d 1120); amended December 21, 1990, effective January 1, 1991 (571 So.2d 451);
amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended October 20, 1994
(644 So.2d 282); amended July 20, 1995 (658 So.2d 930); amended September 24, 1998, effective
October 1, 1998 (718 So.2d 1179); amended March 23, 2000 (763 So.2d 1002); amended
February 8, 2001 (795 So.2d 1); amended April 25, 2002 (820 So.2d 210); amended May 20, 2004
(875 So.2d 448); October 6, 2005, effective January 1, 2006 (916 So.2d 655); amended March 23,
2006, effective May 22, 2006 (933 So.2d 417); amended September 28, 2006, effective September
28, 2006 (939 So.2d 1032); amended December 20, 2007, effective March 1, 2008 (978 So.2d 91);
amended November 19, 20009, effective February 1, 2010 (24 So.3d 63); amended April 12, 2012,
effective July 1, 2012 (101 So.3d 807); amended November 9, 2017, effective February 1, 2018
(234 So0.3d 632); amended January 4, 2019, effective March 5, 2019 (267 So.3d 891).)

Comments
Bases or rate of fees and costs

When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee. The conduct of the lawyer and client in prior
relationships is relevant when analyzing the requirements of this rule. In a new client-lawyer
relationship, however, an understanding as to the fee should be promptly established. It is not
necessary to recite all the factors that underlie the basis of the fee but only those that are directly
involved in its computation. It is sufficient, for example, to state the basic rate is an hourly charge
or a fixed amount or an estimated amount, or to identify the factors that may be taken into account
in finally fixing the fee. Although hourly billing or a fixed fee may be the most common bases for
computing fees in an area of practice, these may not be the only bases for computing fees. A lawyer
should, where appropriate, discuss alternative billing methods with the client. When developments
occur during the representation that render an earlier estimate substantially inaccurate, a revised
estimate should be provided to the client. A written statement concerning the fee reduces the
possibility of misunderstanding. Furnishing the client with a simple memorandum or a copy of the
lawyer’s customary fee schedule is sufficient if the basis or rate of the fee is set forth.

General overhead should be accounted for in a lawyer’s fee, whether the lawyer charges
hourly, flat, or contingent fees. Filing fees, transcription, and the like should be charged to the
client at the actual amount paid by the lawyer. A lawyer may agree with the client to charge a
reasonable amount for in-house costs or services. In-house costs include items such as copying,
faxing, long distance telephone, and computerized research. In-house services include paralegal
services, investigative services, accounting services, and courier services. The lawyer should
sufficiently communicate with the client regarding the costs charged to the client so that the client
understands the amount of costs being charged or the method for calculation of those costs. Costs
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appearing in sufficient detail on closing statements and approved by the parties to the transaction
should meet the requirements of this rule.

Rule 4-1.8(e) should be consulted regarding a lawyer’s providing financial assistance to a
client in connection with litigation.

Lawyers should also be mindful of any statutory, constitutional, or other requirements or
restrictions on attorneys’ fees.

In order to avoid misunderstandings concerning the nature of legal fees, written
documentation is required when any aspect of the fee is nonrefundable. A written contract provides
a method to resolve misunderstandings and to protect the lawyer in the event of continued
misunderstanding. Rule 4-1.5(e) does not require the client to sign a written document
memorializing the terms of the fee. A letter from the lawyer to the client setting forth the basis or
rate of the fee and the intent of the parties in regard to the nonrefundable nature of the fee is
sufficient to meet the requirements of this rule.

All legal fees and contracts for legal fees are subject to the requirements of the Rules
Regulating The Florida Bar. In particular, the test for reasonableness of legal fees found in rule 4-
1.5(b) applies to all types of legal fees and contracts related to them.

Terms of payment

A lawyer may require advance payment of a fee but is obliged to return any unearned
portion. See rule 4-1.16(d). A lawyer is not, however, required to return retainers that, pursuant to
an agreement with a client, are not refundable. A nonrefundable retainer or nonrefundable flat fee
is the property of the lawyer and should not be held in trust. If a client gives the lawyer a negotiable
instrument that represents both an advance on costs plus either a nonrefundable retainer or a
nonrefundable flat fee, the entire amount should be deposited into the lawyer’s trust account, then
the portion representing the earned nonrefundable retainer or nonrefundable flat fee should be
withdrawn within a reasonable time. An advance fee must be held in trust until it is earned.
Nonrefundable fees are, as all fees, subject to the prohibition against excessive fees.

A lawyer may accept property in payment for services, such as an ownership interest in an
enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action
or subject matter of the litigation contrary to rule 4-1.8(i). However, a fee paid in property instead
of money may be subject to special scrutiny because it involves questions concerning both the
value of the services and the lawyer’s special knowledge of the value of the property.

An agreement may not be made whose terms might induce the lawyer improperly to curtail
services for the client or perform them in a way contrary to the client’s interest. For example, a
lawyer should not enter into an agreement whereby services are to be provided only up to a stated
amount when it is foreseeable that more extensive services probably will be required, unless the
situation is adequately explained to the client. Otherwise, the client might have to bargain for
further assistance in the midst of a proceeding or transaction. However, it is proper to define the
extent of services in light of the client’s ability to pay. A lawyer should not exploit a fee
arrangement based primarily on hourly charges by using wasteful procedures. When there is doubt
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whether a contingent fee is consistent with the client’s best interest, the lawyer should offer the
client alternative bases for the fee and explain their implications. Applicable law may impose
limitations on contingent fees, such as a ceiling on the percentage.

Prohibited contingent fees

Subdivision (f)(3)(A) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent on the securing of a divorce or on the amount of
alimony or support or property settlement to be obtained. This provision does not preclude a
contract for a contingent fee for legal representation in connection with the recovery of post-
judgment balances due under support, alimony, or other financial orders because such contracts
do not implicate the same policy concerns.

Contingent fees are prohibited in criminal and certain domestic relations matters. In
domestic relations cases, fees that include a bonus provision or additional fee to be determined at
a later time and based on results obtained have been held to be impermissible contingency fees
and therefore subject to restitution and disciplinary sanction as elsewhere stated in these Rules
Regulating The Florida Bar.

Contingent fee regulation

Subdivision (e) is intended to clarify that whether the lawyer’s fee contract complies with
these rules is a matter between the lawyer and client and an issue for professional disciplinary
enforcement. The rules and subdivision (e) are not intended to be used as procedural weapons or
defenses by others. Allowing opposing parties to assert noncompliance with these rules as a
defense, including whether the fee is fixed or contingent, allows for potential inequity if the
opposing party is allowed to escape responsibility for their actions solely through application of
these rules.

Rule 4-1.5(f)(4) should not be construed to apply to actions or claims seeking property or
other damages arising in the commercial litigation context.

Rule 4-1.5(f)(4)(B) is intended to apply only to contingent aspects of fee agreements. In
the situation where a lawyer and client enter a contract for part noncontingent and part contingent
attorney’s fees, rule 4-1.5(f)(4)(B) should not be construed to apply to and prohibit or limit the
noncontingent portion of the fee agreement. An attorney could properly charge and retain the
noncontingent portion of the fee even if the matter was not successfully prosecuted or if the
noncontingent portion of the fee exceeded the schedule set forth in rule 4-1.5(f)(4)(B). Rule 4-
1.5(f)(4)(B) should, however, be construed to apply to any additional contingent portion of such a
contract when considered together with earned noncontingent fees. Thus, under such a contract a
lawyer may demand or collect only such additional contingent fees as would not cause the total
fees to exceed the schedule set forth in rule 4-1.5(f)(4)(B).

The limitations in rule 4-1.5(f)(4)(B)(i)c are only to be applied in the case where all the
defendants admit liability at the time they file their initial answer and the trial is only on the issue
of the amount or extent of the loss or the extent of injury suffered by the client. If the trial involves
not only the issue of damages but also such questions as proximate cause, affirmative defenses,
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seat belt defense, or other similar matters, the limitations are not to be applied because of the
contingent nature of the case being left for resolution by the trier of fact.

Rule 4-1.5(f)(4)(B)(ii) provides the limitations set forth in subdivision (f)(4)(B)(i) may be
waived by the client on approval by the appropriate judge. This waiver provision may not be used
to authorize a lawyer to charge a client a fee that would exceed rule 4-1.5(a) or (b). It is
contemplated that this waiver provision will not be necessary except where the client wants to
retain a particular lawyer to represent the client or the case involves complex, difficult, or novel
questions of law or fact that would justify a contingent fee greater than the schedule but not a
contingent fee that would exceed rule 4-1.5(b).

On a petition by a client, the trial court reviewing the waiver request must grant that request
if the trial court finds the client: (a) understands the right to have the limitations in rule 4-
1.5(f)(4)(B) applied in the specific matter; and (b) understands and approves the terms of the
proposed contract. The consideration by the trial court of the waiver petition is not to be used as
an opportunity for the court to inquire into the merits or details of the particular action or claim
that is the subject of the contract.

The proceedings before the trial court and the trial court’s decision on a waiver request are
to be confidential and not subject to discovery by any of the parties to the action or by any other
individual or entity except The Florida Bar. However, terms of the contract approved by the trial
court may be subject to discovery if the contract (without court approval) was subject to discovery
under applicable case law or rules of evidence.

Rule 4-1.5(f)(4)(B)(iii) is added to acknowledge the provisions of Article 1, Section 26 of
the Florida Constitution, and to create an affirmative obligation on the part of an attorney
contemplating a contingency fee contract to notify a potential client with a medical liability claim
of the limitations provided in that constitutional provision. This addition to the rule is adopted
prior to any judicial interpretation of the meaning or scope of the constitutional provision and this
rule is not intended to make any substantive interpretation of the meaning or scope of that
provision. The rule also provides that a client who wishes to waive the rights of the constitutional
provision, as those rights may relate to attorney’s fees, must do so in the form contained in the
rule.

Rule 4-1.5(f)(6) prohibits a lawyer from charging the contingent fee percentage on the total,
future value of a recovery being paid on a structured or periodic basis. This prohibition does not
apply if the lawyer’s fee is being paid over the same length of time as the schedule of payments to
the client.

Fees that provide for a bonus or additional fees and that otherwise are not prohibited under
the Rules Regulating The Florida Bar can be effective tools for structuring fees. For example, a
fee contract calling for a flat fee and the payment of a bonus based on the amount of property
retained or recovered in a general civil action is not prohibited by these rules. However, the bonus
or additional fee must be stated clearly in amount or formula for calculation of the fee (basis or
rate). Courts have held that unilateral bonus fees are unenforceable. The test of reasonableness and
other requirements of this rule apply to permissible bonus fees.

= www.TextBookDiscrimination.com | Get Booked Up on Justice | 35 of 97



https://www.textbookdiscrimination.com/?tbdRls
https://www.textbookdiscrimination.com/?tbdRls

TBD | Subchapter 4-1 | RRTFB (All-in-One Document) | 7/27/2020

Division of fee

A division of fee is a single billing to a client covering the fee of 2 or more lawyers who
are not in the same firm. A division of fee facilitates association of more than 1 lawyer in a matter
in which neither alone could serve the client as well, and most often is used when the fee is
contingent and the division is between a referring lawyer and a trial specialist. Subject to the
provisions of subdivision (f)(4)(D), subdivision (g) permits the lawyers to divide a fee on either
the basis of the proportion of services they render or by agreement between the participating
lawyers if all assume responsibility for the representation as a whole and the client is advised and
does not object. It does require disclosure to the client of the share that each lawyer is to receive.
Joint responsibility for the representation entails the obligations stated in rule 4-5.1 for purposes
of the matter involved.

Disputes over fees

Since the fee arbitration rule (chapter 14) has been established by the bar to provide a
procedure for resolution of fee disputes, the lawyer should conscientiously consider submitting to
it. Where law prescribes a procedure for determining a lawyer’s fee, for example, in representation
of an executor or administrator, a class, or a person entitled to a reasonable fee as part of the
measure of damages, the lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure.

Referral fees and practices

A secondary lawyer is not entitled to a fee greater than the limitation set forth in rule 4-
1.5(f)(4)(D)(ii) merely because the lawyer agrees to do some or all of the following: (a) consults
with the client; (b) answers interrogatories; (c) attends depositions; (d) reviews pleadings; (€)
attends the trial; or (f) assumes joint legal responsibility to the client. However, the provisions do
not contemplate that a secondary lawyer who does more than the above is necessarily entitled to a
larger percentage of the fee than that allowed by the limitation.

The provisions of rule 4-1.5(f)(4)(D)(iii) only apply where the participating lawyers have
for purposes of the specific case established a co-counsel relationship. The need for court approval
of a referral fee arrangement under rule 4-1.5(f)(4)(D)(iii) should only occur in a small percentage
of cases arising under rule 4-1.5(f)(4) and usually occurs prior to the commencement of litigation
or at the onset of the representation. However, in those cases in which litigation has been
commenced or the representation has already begun, approval of the fee division should be sought
within a reasonable period of time after the need for court approval of the fee division arises.
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In determining if a co-counsel relationship exists, the court should look to see if the lawyers
have established a special partnership agreement for the purpose of the specific case or matter. If
such an agreement does exist, it must provide for a sharing of services or responsibility and the fee
division is based upon a division of the services to be rendered or the responsibility assumed. It is
contemplated that a co-counsel situation would exist where a division of responsibility is based
on, but not limited to, the following: (a) based upon geographic considerations, the lawyers agree
to divide the legal work, responsibility, and representation in a convenient fashion (such a situation
would occur when different aspects of a case must be handled in different locations); (b) where
the lawyers agree to divide the legal work and representation based on their particular expertise in
the substantive areas of law involved in the litigation; or (c) where the lawyers agree to divide the
legal work and representation along established lines of division, such as liability and damages,
causation and damages, or other similar factors.

The trial court’s responsibility when reviewing an application for authorization of a fee
division under rule 4-1.5(f)(4)(D)(iii) is to determine if a co-counsel relationship exists in that
particular case. If the court determines a co-counsel relationship exists and authorizes the fee
division requested, the court does not have any responsibility to review or approve the specific
amount of the fee division agreed upon by the lawyers and the client.

Rule 4-1.5(f)(4)(D)(iv) applies to the situation where appellate counsel is retained during
the trial of the case to assist with the appeal of the case. The percentages set forth in subdivision
(FH(4)(D) are to be applicable after appellate counsel’s fee is established. However, the effect
should not be to impose an unreasonable fee on the client.

Credit plans

Credit plans include credit cards.
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4-1.6 | CONFIDENTIALITY OF INFORMATION

(a) Consent Required to Reveal Information. A lawyer must not
reveal information relating to representation of a client
except as stated in subdivisions (b), (c), and (d), unless
the client gives informed consent.

(b) When Lawyer Must Reveal Information. A lawyer must reveal
confidential information to the extent the lawyer reasonably
believes necessary:

(1) to prevent a client from committing a crime; or

(2) to prevent a death or substantial bodily harm to
another.

(c) When Lawyer May Reveal Information. A lawyer may reveal
confidential information to the extent the lawyer reasonably
believes necessary:

(1) to serve the client’s interest wunless it 1is
information the client specifically requires not to be
disclosed;

(2) to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and client;

(3) to establish a defense to a criminal charge or civil
claim against the lawyer based on conduct in which the
client was involved;

(4) to respond to allegations 1in any proceeding
concerning the lawyer’s representation of the client;

(5) to comply with the Rules Regulating The Florida Bar;
or

(6) to detect and resolve conflicts of interest between
lawyers in different firms arising from the lawyer’s
change of employment or from changes in the composition
or ownership of a firm, but only if the revealed
information would not compromise the attorney-client
privilege or otherwise prejudice the client.

(d) Exhaustion of Appellate Remedies. When required by a
tribunal to reveal confidential information, a lawyer may
first exhaust all appellate remedies.
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(e) Inadvertent Disclosure of Information. A lawyer must make
reasonable efforts to prevent the inadvertent or unauthorized
disclosure ©of, or unauthorized access to, information
relating to the representation of a client.

(f) Limitation on Amount of Disclosure. When disclosure 1is
mandated or permitted, the lawyer must disclose no more
information than is required to meet the requirements or
accomplish the purposes of this rule.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended Oct. 20, 1994 (644
So.2d 282); March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended July 7, 2011,
effective October 1, 2011 (67 So. 3d 1037); amended May 29, 2014, effective June 1, 2014 (104
So. 3d 541); amended June 11, 2015, effective October 1, 2015 (167 So.3d 412).)

Comments

The lawyer is part of a judicial system charged with upholding the law. One of the lawyer’s
functions is to advise clients so that they avoid any violation of the law in the proper exercise of
their rights.

This rule governs the disclosure by a lawyer of information relating to the representation
of a client during the lawyer’s representation of the client. See rule 4-1.18 for the lawyer’s duties
with respect to information provided to the lawyer by a prospective client, rule 4-1.9(c) for the
lawyer’s duty not to reveal information relating to the lawyer’s prior representation of a former
client, and rules 4-1.8(b) and 4-1.9(b) for the lawyer’s duties with respect to the use of confidential
information to the disadvantage of clients and former clients.

A fundamental principle in the client-lawyer relationship is that, in the absence of the
client’s informed consent, the lawyer must not reveal information relating to the representation.
See terminology for the definition of informed consent. This contributes to the trust that is the
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal assistance
and to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging
subject matter. The lawyer needs this information to represent the client effectively and, if
necessary, to advise the client to refrain from wrongful conduct. Almost without exception, clients
come to lawyers in order to determine their rights and what is, in the complex of laws and
regulations, deemed to be legal and correct. Based on experience, lawyers know that almost all
clients follow the advice given, and the law is upheld.

The principle of confidentiality is given effect in 2 related bodies of law, the attorney-client
privilege (which includes the work product doctrine) in the law of evidence and the rule of
confidentiality established in professional ethics. The attorney-client privilege applies in judicial
and other proceedings in which a lawyer may be called as a witness or otherwise required to
produce evidence concerning a client. The rule of client-lawyer confidentiality applies in situations
other than those where evidence is sought from the lawyer through compulsion of law. The
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confidentiality rule applies not merely to matters communicated in confidence by the client but
also to all information relating to the representation, whatever its source. A lawyer may not
disclose confidential information except as authorized or required by the Rules Regulating The
Florida Bar or by law. However, none of the foregoing limits the requirement of disclosure in
subdivision (b). This disclosure is required to prevent a lawyer from becoming an unwitting
accomplice in the fraudulent acts of a client. See also Scope.

The requirement of maintaining confidentiality of information relating to representation
applies to government lawyers who may disagree with the policy goals that their representation is
designed to advance.

Authorized disclosure

A lawyer is impliedly authorized to make disclosures about a client when appropriate in
carrying out the representation, except to the extent that the client’s instructions or special
circumstances limit that authority. In litigation, for example, a lawyer may disclose information
by admitting a fact that cannot properly be disputed or in negotiation by making a disclosure that
facilitates a satisfactory conclusion.

Lawyers in a firm may, in the course of the firm’s practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers.

Disclosure adverse to client

The confidentiality rule is subject to limited exceptions. In becoming privy to information
about a client, a lawyer may foresee that the client intends serious harm to another person.
However, to the extent a lawyer is required or permitted to disclose a client’s purposes, the client
will be inhibited from revealing facts that would enable the lawyer to counsel against a wrongful
course of action. While the public may be protected if full and open communication by the client
is encouraged, several situations must be distinguished.

First, the lawyer may not counsel or assist a client in conduct that is criminal or fraudulent.
See rule 4-1.2(d). Similarly, a lawyer has a duty under rule 4-3.3(a)(4) not to use false evidence.
This duty is essentially a special instance of the duty prescribed in rule 4-1.2(d) to avoid assisting
a client in criminal or fraudulent conduct.

Second, the lawyer may have been innocently involved in past conduct by the client that
was criminal or fraudulent. In this situation the lawyer has not violated rule 4-1.2(d), because to
“counsel or assist” criminal or fraudulent conduct requires knowing that the conduct is of that
character.

Third, the lawyer may learn that a client intends prospective conduct that is criminal. As
stated in subdivision (b)(1), the lawyer must reveal information in order to prevent these
consequences. It is admittedly difficult for a lawyer to “know” when the criminal intent will
actually be carried out, for the client may have a change of mind.
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Subdivision (b)(2) contemplates past acts on the part of a client that may result in present
or future consequences that may be avoided by disclosure of otherwise confidential
communications. Rule 4-1.6(b)(2) would now require the lawyer to disclose information
reasonably necessary to prevent the future death or substantial bodily harm to another, even though
the act of the client has been completed.

The lawyer’s exercise of discretion requires consideration of such factors as the nature of
the lawyer’s relationship with the client and with those who might be injured by the client, the
lawyer’s own involvement in the transaction, and factors that may extenuate the conduct in
question. Where practical the lawyer should seek to persuade the client to take suitable action. In
any case, a disclosure adverse to the client’s interest should be no greater than the lawyer
reasonably believes necessary to the purpose.

Withdrawal

If the lawyer’s services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in rule 4-1.16(a)(1).

After withdrawal the lawyer is required to refrain from making disclosure of the client’s
confidences, except as otherwise provided in rule 4-1.6. Neither this rule nor rule 4-1.8(b) nor rule
4-1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may
also withdraw or disaffirm any opinion, document, affirmation, or the like.

Where the client is an organization, the lawyer may be in doubt whether contemplated
conduct will actually be carried out by the organization. Where necessary to guide conduct in
connection with the rule, the lawyer may make inquiry within the organization as indicated in rule
4-1.13(b).

Dispute concerning lawyer’s conduct

A lawyer’s confidentiality obligations do not preclude a lawyer from securing confidential
legal advice about the lawyer’s personal responsibility to comply with these rules. In most
situations, disclosing information to secure this advice will be impliedly authorized for the lawyer
to carry out the representation. Even when the disclosure is not impliedly authorized, subdivision
(c)(5) permits this disclosure because of the importance of a lawyer’s compliance with the Rules
of Professional Conduct.

Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client’s
conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The same is
true with respect to a claim involving the conduct or representation of a former client. The lawyer’s
right to respond arises when an assertion of complicity has been made. Subdivision (c) does not
require the lawyer to await the commencement of an action or proceeding that charges complicity,
so that the defense may be established by responding directly to a third party who has made the
assertion. The right to defend, of course, applies where a proceeding has been commenced. Where
practicable and not prejudicial to the lawyer’s ability to establish the defense, the lawyer should
advise the client of the third party’s assertion and request that the client respond appropriately. In
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any event, disclosure should be no greater than the lawyer reasonably believes is necessary to
vindicate innocence, the disclosure should be made in a manner that limits access to the
information to the tribunal or other persons having a need to know it, and appropriate protective
orders or other arrangements should be sought by the lawyer to the fullest extent practicable.

If the lawyer is charged with wrongdoing in which the client’s conduct is implicated, the
rule of confidentiality should not prevent the lawyer from defending against the charge. A charge
can arise in a civil, criminal, or professional disciplinary proceeding and can be based on a wrong
allegedly committed by the lawyer against the client or on a wrong alleged by a third person; for
example, a person claiming to have been defrauded by the lawyer and client acting together. A
lawyer entitled to a fee is permitted by subdivision (c) to prove the services rendered in an action
to collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary
relationship may not exploit it to the detriment of the fiduciary. As stated above, the lawyer must
make every effort practicable to avoid unnecessary disclosure of information relating to a
representation, to limit disclosure to those having the need to know it, and to obtain protective
orders or make other arrangements minimizing the risk of disclosure.

Disclosures otherwise required or authorized

The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is
called as a witness to give testimony concerning a client, absent waiver by the client, rule 4-1.6(a)
requires the lawyer to invoke the privilege when it is applicable. The lawyer must comply with the
final orders of a court or other tribunal of competent jurisdiction requiring the lawyer to give
information about the client.

The Rules of Professional Conduct in various circumstances permit or require a lawyer to
disclose information relating to the representation. See rules 4-2.3, 4-3.3, and 4-4.1. In addition to
these provisions, a lawyer may be obligated or permitted by other provisions of law to give
information about a client. Whether another provision of law supersedes rule 4-1.6 is a matter of
interpretation beyond the scope of these rules, but a presumption should exist against a
supersession.

Detection of Conflicts of Interest

Subdivision (c)(6) recognizes that lawyers in different firms may need to disclose limited
information to each other to detect and resolve conflicts of interest, for example, when a lawyer is
considering an association with another firm, two or more firms are considering a merger, or a
lawyer is considering the purchase of a law practice. See comment to rule 4-1.17. Under these
circumstances, lawyers and law firms are permitted to disclose limited information, but only once
substantive discussions regarding the new relationship have occurred. Any disclosure should
ordinarily include no more than the identity of the persons and entities involved in a matter, a brief
summary of the general issues involved, and information about whether the matter has terminated.
Even this limited information, however, should be disclosed only to the extent reasonably
necessary to detect and resolve conflicts of interest that might arise from the possible new
relationship. The disclosure of any information is prohibited if it would compromise the attorney-
client privilege or otherwise prejudice the client (e.g., the fact that a corporate client is seeking
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advice on a corporate takeover that has not been publicly announced; that a person has consulted
a lawyer about the possibility of divorce before the person’s intentions are known to the person’s
spouse; or that a person has consulted a lawyer about a criminal investigation that has not led to a
public charge). Under those circumstances, subdivision (a) prohibits disclosure unless the client or
former client gives informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also
govern a lawyer’s conduct when exploring an association with another firm and is beyond the
scope of these rules.

Any information disclosed under this subdivision may be used or further disclosed only to
the extent necessary to detect and resolve conflicts of interest. This subdivision does not restrict
the use of information acquired by means independent of any disclosure under this subdivision.
This subdivision also does not affect the disclosure of information within a law firm when the
disclosure is otherwise authorized, for example, when a lawyer in a firm discloses information to
another lawyer in the same firm to detect and resolve conflicts of interest that could arise in
connection with undertaking a new representation.

Acting Competently to Preserve Confidentiality

Paragraph (e) requires a lawyer to act competently to safeguard information relating to the
representation of a client against unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are participating in the representation
of the client or who are subject to the lawyer’s supervision. See rules 4-1.1, 4-5.1 and 4-5.3. The
unauthorized access to, or the inadvertent or unauthorized disclosure of, information relating to
the representation of a client does not constitute a violation of paragraph (e) if the lawyer has made
reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the
reasonableness of the lawyer’s efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are not employed, the cost of
employing additional safeguards, the difficulty of implementing the safeguards, and the extent to
which the safeguards adversely affect the lawyer’s ability to represent clients (e.g., by making a
device or important piece of software excessively difficult to use). A client may require the lawyer
to implement special security measures not required by this rule or may give informed consent to
forgo security measures that would otherwise be required by this rule. Whether a lawyer may be
required to take additional steps to safeguard a client’s information in order to comply with other
law, for example state and federal laws that govern data privacy or that impose notification
requirements on the loss of, or unauthorized access to, electronic information, is beyond the scope
of these rules. For a lawyer’s duties when sharing information with nonlawyers outside the
lawyer’s own firm, see the comment to rule 4-5.3.

When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that the
lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions. Factors
to be considered in determining the reasonableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the communication
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is protected by law or by a confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this rule. Whether a lawyer may
be required to take additional steps in order to comply with other law, for example state and federal
laws that govern data privacy, is beyond the scope of these rules.

Former client

The duty of confidentiality continues after the client-lawyer relationship has terminated.
See rule 4-1.9 for the prohibition against using such information to the disadvantage of the former
client.
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4-1.7

| CONFLICT OF INTEREST; CURRENT CLIENTS

(a) Representing Adverse Interests. Except as provided in
subdivision (b), a lawyer must not represent a client if:

(1) the representation of 1 client will Dbe directly
adverse to another client; or

(2) there is a substantial risk that the representation
of 1 or more clients will be materially limited by the
lawyer’s responsibilities to another client, a former
client or a third person or by a personal interest of
the lawyer.

(b) Informed Consent. Notwithstanding the existence of a
conflict of interest under subdivision (a), a lawyer may
represent a client if:

(1) the lawyer reasonably believes that the lawyer will
be able to provide competent and diligent representation
to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of
a position adverse to another client when the lawyer
represents both clients in the same proceeding before a
tribunal; and

(4) each affected <client gives informed consent,
confirmed in writing or clearly stated on the record at
a hearing.

(c) Explanation to Clients. When representation of multiple
clients in a single matter is undertaken, the consultation
must include an explanation of the implications of the common
representation and the advantages and risks involved.

(d) Lawyers Related by Blood, Adoption, or Marriage. A lawyer
related by blood, adoption, or marriage to another lawyer as
parent, child, sibling, or spouse must not represent a client
in a representation directly adverse to a person who the
lawyer knows 1is represented by the other lawyer except with
the client’s informed consent, confirmed 1in writing or
clearly stated on the record at a hearing.
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(e) Representation of Insureds. Upon <undertaking the
representation of an insured client at the expense of the
insurer, a lawyer has a duty to ascertain whether the lawyer
will Dbe representing both the insurer and the insured as
clients, or only the insured, and to inform both the insured
and the insurer regarding the scope of the representation.
All other Rules Regulating The Florida Bar related to
conflicts of interest apply to the representation as they
would in any other situation.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended January 23, 2003,
effective July 1, 2003 (838 So.2d 1140); amended March 23, 2006, effective May 22, 2006, revised
opinion issued June 29, 2006 (933 So.2d 417); amended May 29, 2014, effective June 1, 2014 (140
S0.3d 541).)

Comments
Loyalty to a client

Loyalty and independent judgment are essential elements in the lawyer’s relationship to a
client. Conflicts of interest can arise from the lawyer’s responsibilities to another client, a former
client or a third person, or from the lawyer’s own interests. For specific rules regarding certain
conflicts of interest, see rule 4-1.8. For former client conflicts of interest, see rule 4-1.9. For
conflicts of interest involving prospective clients, see rule 4-1.18. For definitions of “informed
consent” and “confirmed in writing,” see terminology.

An impermissible conflict of interest may exist before representation is undertaken, in
which event the representation should be declined. If such a conflict arises after representation has
been undertaken, the lawyer should withdraw from the representation. See rule 4-1.16. Where
more than 1 client is involved and the lawyer withdraws because a conflict arises after
representation, whether the lawyer may continue to represent any of the clients is determined by
rule 4-1.9. As to whether a client-lawyer relationship exists or, having once been established, is
continuing, see comment to rule 4-1.3 and scope.

As a general proposition, loyalty to a client prohibits undertaking representation directly
adverse to that client’s or another client’s interests without the affected client’s consent.
Subdivision (a)(1) expresses that general rule. Thus, a lawyer ordinarily may not act as advocate
against a person the lawyer represents in some other matter, even if it is wholly unrelated. On the
other hand, simultaneous representation in unrelated matters of clients whose interests are only
generally adverse, such as competing economic enterprises, does not require consent of the
respective clients. Subdivision (a)(1) applies only when the representation of 1 client would be
directly adverse to the other and where the lawyer’s responsibilities of loyalty and confidentiality
of the other client might be compromised.
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Loyalty to a client is also impaired when a lawyer cannot consider, recommend, or carry
out an appropriate course of action for the client because of the lawyer’s other responsibilities or
interests. The conflict in effect forecloses alternatives that would otherwise be available to the
client. Subdivision (a)(2) addresses such situations. A possible conflict does not itself preclude the
representation. The critical questions are the likelihood that a conflict will eventuate and, if it does,
whether it will materially interfere with the lawyer’s independent professional judgment in
considering alternatives or foreclose courses of action that reasonably should be pursued on behalf
of the client. Consideration should be given to whether the client wishes to accommodate the other
interest involved.

Consultation and consent

A client may consent to representation notwithstanding a conflict. However, as indicated
in subdivision (a)(1) with respect to representation directly adverse to a client and subdivision
(a)(2) with respect to material limitations on representation of a client, when a disinterested lawyer
would conclude that the client should not agree to the representation under the circumstances, the
lawyer involved cannot properly ask for such agreement or provide representation on the basis of
the client’s consent. When more than 1 client is involved, the question of conflict must be resolved
as to each client. Moreover, there may be circumstances where it is impossible to make the
disclosure necessary to obtain consent. For example, when the lawyer represents different clients
in related matters and 1 of the clients refuses to consent to the disclosure necessary to permit the
other client to make an informed decision, the lawyer cannot properly ask the latter to consent.

Lawyer’s interests

The lawyer’s own interests should not be permitted to have adverse effect on representation
of a client. For example, a lawyer’s need for income should not lead the lawyer to undertake
matters that cannot be handled competently and at a reasonable fee. See rules 4-1.1 and 4-1.5. If
the probity of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or
impossible for the lawyer to give a client detached advice. A lawyer may not allow related business
interests to affect representation, for example, by referring clients to an enterprise in which the
lawyer has an undisclosed interest.

Conflicts in litigation

Subdivision (a)(1) prohibits representation of opposing parties in litigation. Simultaneous
representation of parties whose interests in litigation may conflict, such as co-plaintiffs or co-
defendants, is governed by subdivisions (a), (b), and (c). An impermissible conflict may exist by
reason of substantial discrepancy in the parties’ testimony, incompatibility in positions in relation
to an opposing party, or the fact that there are substantially different possibilities of settlement of
the claims or liabilities in question. Such conflicts can arise in criminal cases as well as civil. The
potential for conflict of interest in representing multiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to represent more than 1 co-defendant. On the other hand,
common representation of persons having similar interests is proper if the risk of adverse effect is
minimal and the requirements of subdivisions (b) and (c) are met.
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Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some
other matter, even if the other matter is wholly unrelated. However, there are circumstances in
which a lawyer may act as advocate against a client. For example, a lawyer representing an
enterprise with diverse operations may accept employment as an advocate against the enterprise
in an unrelated matter if doing so will not adversely affect the lawyer’s relationship with the
enterprise or conduct of the suit and if both clients consent upon consultation. By the same token,
government lawyers in some circumstances may represent government employees in proceedings
in which a government agency is the opposing party. The propriety of concurrent representation
can depend on the nature of the litigation. For example, a suit charging fraud entails conflict to a
degree not involved in a suit for a declaratory judgment concerning statutory interpretation.

A lawyer may represent parties having antagonistic positions on a legal question that has
arisen in different cases, unless representation of either client would be adversely affected. Thus,
it is ordinarily not improper to assert such positions in cases pending in different trial courts, but
it may be improper to do so in cases pending at the same time in an appellate court.

Interest of person paying for a lawyer’s service

A lawyer may be paid from a source other than the client, if the client is informed of that
fact and consents and the arrangement does not compromise the lawyer’s duty of loyalty to the
client. See rule 4-1.8(f). For example, when an insurer and its insured have conflicting interests in
a matter arising from a liability insurance agreement and the insurer is required to provide special
counsel for the insured, the arrangement should assure the special counsel’s professional
independence. So also, when a corporation and its directors or employees are involved in a
controversy in which they have conflicting interests, the corporation may provide funds for
separate legal representation of the directors or employees, if the clients consent after consultation
and the arrangement ensures the lawyer’s professional independence.

Other conflict situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to assess.
Relevant factors in determining whether there is potential for adverse effect include the duration
and intimacy of the lawyer’s relationship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that actual conflict will arise, and the likely prejudice to
the client from the conflict if it does arise. The question is often one of proximity and degree.

For example, a lawyer may not represent multiple parties to a negotiation whose interests
are fundamentally antagonistic to each other, but common representation is permissible where the
clients are generally aligned in interest even though there is some difference of interest among
them.
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Conflict questions may also arise in estate planning and estate administration. A lawyer
may be called upon to prepare wills for several family members, such as husband and wife, and,
depending upon the circumstances, a conflict of interest may arise. In estate administration the
identity of the client may be unclear under the law of some jurisdictions. In Florida, the personal
representative is the client rather than the estate or the beneficiaries. The lawyer should make clear
the relationship to the parties involved.

A lawyer for a corporation or other organization who is also a member of its board of
directors should determine whether the responsibilities of the 2 roles may conflict. The lawyer may
be called on to advise the corporation in matters involving actions of the directors. Consideration
should be given to the frequency with which such situations may arise, the potential intensity of
the conflict, the effect of the lawyer’s resignation from the board, and the possibility of the
corporation’s obtaining legal advice from another lawyer in such situations. If there is material
risk that the dual role will compromise the lawyer’s independence of professional judgment, the
lawyer should not serve as a director.

Conflict charged by an opposing party

Resolving questions of conflict of interest is primarily the responsibility of the lawyer
undertaking the representation. In litigation, a court may raise the question when there is reason to
infer that the lawyer has neglected the responsibility. In a criminal case, inquiry by the court is
generally required when a lawyer represents multiple defendants. Where the conflict is such as
clearly to call in question the fair or efficient administration of justice, opposing counsel may
properly raise the question. Such an objection should be viewed with caution, however, for it can
be misused as a technique of harassment. See scope.

Family relationships between lawyers

Rule 4-1.7(d) applies to related lawyers who are in different firms. Related lawyers in the
same firm are also governed by rules 4-1.9 and 4-1.10. The disqualification stated in rule 4-1.7(d)
is personal and is not imputed to members of firms with whom the lawyers are associated. The
purpose of Rule 4-1.7(d) is to prohibit representation of adverse interests, unless informed consent
is given by the client, by a lawyer related to another lawyer by blood, adoption, or marriage as a
parent, child, sibling, or spouse so as to include those with biological or adopted children and
within relations by marriage those who would be considered in-laws and stepchildren and
stepparents.
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Representation of insureds

The unique tripartite relationship of insured, insurer, and lawyer can lead to ambiguity as
to whom a lawyer represents. In a particular case, the lawyer may represent only the insured, with
the insurer having the status of a non-client third party payor of the lawyer’s fees. Alternatively,
the lawyer may represent both as dual clients, in the absence of a disqualifying conflict of interest,
upon compliance with applicable rules. Establishing clarity as to the role of the lawyer at the
inception of the representation avoids misunderstanding that may ethically compromise the
lawyer. This is a general duty of every lawyer undertaking representation of a client, which is made
specific in this context due to the desire to minimize confusion and inconsistent expectations that
may arise.

Consent confirmed in writing or stated on the record at a hearing

Subdivision (b) requires the lawyer to obtain the informed consent of the client, confirmed
in writing or clearly stated on the record at a hearing. With regard to being confirmed in writing,
such a writing may consist of a document executed by the client or one that the lawyer promptly
records and transmits to the client following an oral consent. See terminology. If it is not feasible
to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time afterwards. See terminology. The requirement of a
writing does not supplant the need in most cases for the lawyer to talk with the client, to explain
the risks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of a writing.
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4-1.8

| CONFLICT OF INTEREST; PROHIBITED AND OTHER TRANSACTIONS

(a) Business Transactions With or Acquiring Interest Adverse
to Client. A lawyer 1s prohibited from entering into a
business transaction with a client or knowingly acquiring an
ownership, possessory, security, or other pecuniary interest
adverse to a client, except a lien granted by law to secure
a lawyer’s fee or expenses, unless:

(1) the transaction and terms on which the lawyer
acquires the interest are fair and reasonable to the
client and are fully disclosed and transmitted in
writing to the client in a manner that can be reasonably
understood by the client;

(2) the client is advised in writing of the desirability
of seeking and is given a reasonable opportunity to seek
the advice of independent 1legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing
signed by the client, to the essential terms of the
transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client
in the transaction.

(b) Using Information to Disadvantage of Client. A lawyer is
prohibited from using information relating to representation
of a client to the disadvantage of the client unless the
client gives 1informed consent, except as permitted or
required by these rules.

(c) Gifts to Lawyer or Lawyer’s Family. A lawyer is prohibited
from soliciting any gift from a client, including a
testamentary gift, or preparing on behalf of a client an
instrument giving the lawyer or a person related to the lawyer
any gift unless the lawyer or other recipient of the gift is
related to the client. For purposes of this subdivision,
related persons include a spouse, child, grandchild, parent,
grandparent, or other relative with whom the lawyer or the
client maintains a close, familial relationship.

(d) Acquiring Literary or Media Rights. Prior to the
conclusion of representation of a «client, a lawyer 1is
prohibited from making or negotiating an agreement giving the
lawyer literary or media rights to a portrayal or account
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based in substantial part on information relating to the
representation.

(e) Financial Assistance to Client. A lawyer is prohibited
from providing financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent on
the outcome of the matter; and

(2) a lawyer representing an indigent client may pay
court costs and expenses of litigation on behalf of the
client.

(f) Compensation by Third Party. A lawyer is prohibited from
accepting compensation for representing a client from one
other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s
independence of professional Jjudgment or with the
client-lawyer relationship; and

(3) information relating to representation of a client
is protected as required by rule 4-1.6.

(g) Settlement of Claims for Multiple Clients. A lawyer who
represents 2 or more clients is prohibited from participating
in making an aggregate settlement of the claims of or against
the clients, or in a criminal case an aggregated agreement as
to guilty or nolo contendere pleas, unless each client gives
informed consent, in a writing signed by the client. The
lawyer’s disclosure must include the existence and nature of
all the claims or pleas involved and of the participation of
each person in the settlement.

(h) Limiting Liability for Malpractice. A lawyer 1is
prohibited from making an agreement prospectively limiting
the lawyer’s liability to a client for malpractice unless
permitted by law and the client is independently represented
in making the agreement. A lawyer is prohibited from settling
a claim for liability for malpractice with an unrepresented
client or former client without first advising that person in
writing that independent representation is appropriate in
making the agreement.
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(1) Acquiring Proprietary Interest in Cause of Action. A
lawyer is prohibited from acquiring a proprietary interest in
the cause of action or subject matter of litigation the lawyer
is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s
fee or expenses; and

(2) contract with a client for a reasonable contingent
fee.

(j) Representation of Insureds. When a lawyer undertakes the
defense of an insured other than a governmental entity, at
the expense of an insurance company, 1in regard to an action
or claim for personal injury or for property damages, or for
death or loss of services resulting from personal injuries
based on tortious conduct, including product liability
claims, the Statement of Insured Client’s Rights must be
provided to the insured at the commencement of the
representation. The lawyer must sign the statement certifying
the date on which the statement was provided to the insured.
The lawyer must keep a copy of the signed statement in the
client’s file and must retain a copy of the signed statement
for 6 vyears after the representation is completed. The
statement must be available for inspection at reasonable
times by the insured, or by the appropriate disciplinary
agency. Nothing in the Statement of Insured Client’s Rights
augments or detracts from any substantive or ethical duty of
a lawyer or affect the extra disciplinary consequences of
violating an existing substantive legal or ethical duty; nor
does any matter set forth in the Statement of Insured Client’s
Rights give rise to an independent cause of action or create
any presumption that an existing legal or ethical duty has
been breached.

STATEMENT OF INSURED CLIENT’S RIGHTS

An insurance company has selected a lawyer to defend a lawsuit or
claim against you. This Statement of Insured Client’s Rights is
being given to you to assure that you are aware of your rights
regarding your legal representation. This disclosure statement
highlights many, but not all, of your rights when vyour legal
representation is being provided by the insurance company.
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1. Your Lawyer. If you have questions concerning the selection
of the lawyer by the insurance company, you should discuss
the matter with the insurance company and the lawyer. As a
client, vyou have the right to know about the lawyer’s
education, training, and experience. If you ask, the lawyer
should tell vyou specifically about the lawyer’s actual
experience dealing with cases similar to yours and give you
this information in writing, 1if you request it. Your lawyer
is responsible for keeping you reasonably informed regarding
the case and promptly complying with your reasonable requests
for information. You are entitled to be informed of the final
disposition of your case within a reasonable time.

2. Fees and Costs. Usually the insurance company pays all of
the fees and costs of defending the claim. If you are
responsible for directly paying the lawyer for any fees or
costs, your lawyer must promptly inform you of that.

3. Directing the Lawyer. If your policy, like most insurance
policies, provides for the insurance company to control the
defense of the lawsuit, the lawyer will be taking instructions
from the insurance company. Under these policies, the lawyer
cannot act solely on your instructions, and at the same time,
cannot act contrary to your interests. Your preferences
should be communicated to the lawyer.

4. Litigation Guidelines. Many insurance companies establish
guidelines governing how lawyers are to proceed in defending
a claim. Sometimes those guidelines affect the range of
actions the lawyer can take and may require authorization of
the insurance company before certain actions are undertaken.
You are entitled to know the guidelines affecting the extent
and level of legal services being provided to you. On request,
the lawyer or the insurance company should either explain the
guidelines to you or provide you with a copy. If the lawyer
is denied authorization to provide a service or undertake an
action the lawyer believes necessary to your defense, you are
entitled to be informed that the insurance company has
declined authorization for the service or action.
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5. Confidentiality. Lawyers have a general duty to keep secret
the confidential information a client provides, subject to
limited exceptions. However, the lawyer chosen to represent
you also may have a duty to share with the insurance company
information relating to the defense or settlement of the
claim. If the lawyer learns of information indicating that
the insurance company 1is not obligated under the policy to
cover the claim or provide a defense, the lawyer’s duty is to
maintain that information in confidence. If the lawyer cannot
do so, the lawyer may be required to withdraw from the
representation without disclosing to the insurance company
the nature of the conflict of interest which has arisen.
Whenever a waiver of the lawyer-client confidentiality
privilege is needed, your lawyer has a duty to consult with
you and obtain vyour informed consent. Some 1insurance
companies retain auditing companies to review the billings
and files of the lawyers they hire to represent policyholders.
If the lawyer believes a bill review or other action releases
information in a manner that is contrary to your interests,
the lawyer should advise you regarding the matter.

6. Conflicts of Interest. Most insurance policies state that
the insurance company will provide a lawyer to represent your
interests as well as those of the insurance company. The
lawyer 1s responsible for identifying conflicts of interest
and advising you of them. If at any time you believe the
lawyer provided by the 1insurance company cannot fairly
represent you because of conflicts of interest between you
and the company (such as whether there is insurance coverage
for the claim against you), you should discuss this with the
lawyer and explain why you believe there is a conflict. If an
actual conflict of interest arises that cannot be resolved,
the insurance company may be required to provide you with
another lawyer.

7. Settlement. Many policies state that the insurance company
alone may make a final decision regarding settlement of a
claim, but under some policies your agreement is required. If
you want to object to or encourage a settlement within policy
limits, you should discuss your concerns with your lawyer to
learn your rights and possible consequences. No settlement of
the case requiring you to pay money in excess of your policy
limits can be reached without your agreement, following full
disclosure.
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8. Your Risk. If you lose the case, there might be a judgment
entered against vyou for more than the amount of vyour
insurance, and you might have to pay it. Your lawyer has a
duty to advise you about this risk and other reasonably
foreseeable adverse results.

9. Hiring Your Own Lawyer. The lawyer provided by the
insurance company 1is representing you only to defend the
lawsuit. If you desire to pursue a claim against the other
side, or desire legal services not directly related to the
defense of the lawsuit against you, you will need to make
your own arrangements with this or another lawyer. You also
may hire another lawyer, at your own expense, to monitor the
defense being provided by the insurance company. If there is
a reasonable risk that the claim made against you exceeds the
amount of coverage under your policy, you should consider
consulting another lawyer.

10. Reporting Violations. If at any time you Dbelieve that
your lawyer has acted in violation of your rights, you have
the right to report the matter to The Florida Bar, the agency
that oversees the practice and behavior of all lawyers in
Florida. For information on how to reach The Florida Bar call
(850) 561-5839 or you may access the bar at
www.floridabar.org.

IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,
PLEASE ASK FOR AN EXPLANATION.
CERTIFICATE

The undersigned certifies that this Statement of
Insured Client’s Rights has been provided to

..... (name of insured/client(s))..... by
..... (mail/hand delivery)..... at .....(address of
insured/client (s) to which mailed or delivered) on
..... (date) ......

[Signature of Lawyer]

[Print/Type Name]
Florida Bar No.:
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(k) Imputation of Conflicts. While lawyers are associated in
a firm, a prohibition in the foregoing subdivisions (a)
through (i) that applies to any one of them applies to all of
them.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended April 25, 2002 (820
So0.2d 210); amended May 20, 2004 (875 So.2d 448); amended March 23, 2006, effective, May 22,
2006 (933 So.2d 417); amended November 19, 2009, effective February 1, 2010 (24 So.3d 63);
amended November 9, 2017, effective February 1, 2018 (234 So. 3d 577).)

Comments
Business transactions between client and lawyer

A lawyer’s legal skill and training, together with the relationship of trust and confidence
between lawyer and client, create the possibility of overreaching when the lawyer participates in a
business, property, or financial transaction with a client. The requirements of subdivision (a) must
be met even when the transaction is not closely related to the subject matter of the representation.
The rule applies to lawyers engaged in the sale of goods or services related to the practice of law.
See rule 4-5.7. It does not apply to ordinary fee arrangements between client and lawyer, which
are governed by rule 4-1.5, although its requirements must be met when the lawyer accepts an
interest in the client’s business or other nonmonetary property as payment for all or part of a fee.
In addition, the rule does not apply to standard commercial transactions between the lawyer and
the client for products or services that the client generally markets to others, for example, banking
or brokerage services, medical services, products manufactured or distributed by the client, and
utilities services. In these types of transactions the lawyer has no advantage in dealing with the
client, and the restrictions in subdivision (a) are unnecessary and impracticable. Likewise,
subdivision (a) does not prohibit a lawyer from acquiring or asserting a lien granted by law to
secure the lawyer’s fee or expenses.

Subdivision (a)(1) requires that the transaction itself be fair to the client and that its
essential terms be communicated to the client, in writing, in a manner that can be reasonably
understood. Subdivision (a)(2) requires that the client also be advised, in writing, of the desirability
of seeking the advice of independent legal counsel. It also requires that the client be given a
reasonable opportunity to obtain advice. Subdivision (a)(3) requires that the lawyer obtain the
client’s informed consent, in a writing signed by the client, both to the essential terms of the
transaction and to the lawyer’s role. When necessary, the lawyer should discuss both the material
risks of the proposed transaction, including any risk presented by the lawyer’s involvement, and
the existence of reasonably available alternatives and should explain why the advice of
independent legal counsel is desirable. See terminology (definition of informed consent).
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The risk to a client is greatest when the client expects the lawyer to represent the client in
the transaction itself or when the lawyer’s financial interest otherwise poses a significant risk that
the lawyer’s representation of the client will be materially limited by the lawyer’s financial interest
in the transaction. Here the lawyer’s role requires that the lawyer must comply, not only with the
requirements of subdivision (a), but also with the requirements of rule 4-1.7. Under that rule, the
lawyer must disclose the risks associated with the lawyer’s dual role as both legal adviser and
participant in the transaction, such as the risk that the lawyer will structure the transaction or give
legal advice in a way that favors the lawyer’s interests at the expense of the client. The lawyer also
must obtain the client’s informed consent. In some cases, rule 4-1.7 will preclude the lawyer from
seeking the client’s consent to the transaction because of the lawyer’s interest.

If the client is independently represented in the transaction, subdivision (a)(2) of this rule
is inapplicable, and the subdivision (a)(1) requirement for full disclosure is satisfied either by a
written disclosure by the lawyer involved in the transaction or by the client’s independent counsel.
The fact that the client was independently represented in the transaction is relevant in determining
whether the agreement was fair and reasonable to the client as subdivision (a)(1) further requires.

Gifts to lawyers

A lawyer may accept a gift from a client, if the transaction meets general standards of
fairness and if the lawyer does not prepare the instrument bestowing the gift. For example, a simple
gift such as a present given at a holiday or as a token of appreciation is permitted. If a client offers
the lawyer a more substantial gift, subdivision (c) does not prohibit the lawyer from accepting it,
although the gift may be voidable by the client under the doctrine of undue influence, which treats
client gifts as presumptively fraudulent. In any event, due to concerns about overreaching and
imposition on clients, a lawyer may not suggest that a gift be made to the lawyer or for the lawyer’s
benefit, except where the lawyer is related to the client as set forth in subdivision (c). If effectuation
of a gift requires preparing a legal instrument such as a will or conveyance, however, the client
should have the detached advice that another lawyer can provide and the lawyer should advise the
client to seek advice of independent counsel. Subdivision (c) recognizes an exception where the
client is related by blood or marriage to the donee.

This rule does not prohibit a lawyer or a partner or associate of the lawyer from serving as
personal representative of the client’s estate or in another potentially lucrative fiduciary position
in connection with a client’s estate planning. A lawyer may prepare a document that appoints the
lawyer or a person related to the lawyer to a fiduciary office if the client is properly informed, the
appointment does not violate rule 4-1.7, the appointment is not the product of undue influence or
improper solicitation by the lawyer, and the client gives informed consent, confirmed in writing.
In obtaining the client’s informed consent to the conflict, the lawyer should advise the client in
writing concerning who is eligible to serve as a fiduciary, that a person who serves as a fiduciary
is entitled to compensation, and that the lawyer may be eligible to receive compensation for serving
as a fiduciary in addition to any attorney’s fees that the lawyer or the lawyer’s firm may earn for
serving as a lawyer for the fiduciary.
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Literary rights

An agreement by which a lawyer acquires literary or media rights concerning the conduct
of the representation creates a conflict between the interests of the client and the personal interests
of the lawyer. Measures suitable in the representation of the client may detract from the publication
value of an account of the representation. Subdivision (d) does not prohibit a lawyer representing
aclient in a transaction concerning literary property from agreeing that the lawyer’s fee will consist
of a share in ownership in the property if the arrangement conforms to rule 4-1.5 and subdivision
(@) and (i).

Financial assistance

Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of
their clients, including making or guaranteeing loans to their clients for living expenses, because
to do so would encourage clients to pursue lawsuits that might not otherwise be brought and
because financial assistance gives lawyers too great a financial stake in the litigation. These
dangers do not warrant a prohibition on a lawyer advancing a client court costs and litigation
expenses, including the expenses of diagnostic medical examination used for litigation purposes
and the reasonable costs of obtaining and presenting evidence, because these advances are virtually
indistinguishable from contingent fees and help ensure access to the courts. Similarly, an exception
allowing lawyers representing indigent clients to pay court costs and litigation expenses regardless
of whether these funds will be repaid is warranted.

Person paying for lawyer’s services

Lawyers are frequently asked to represent a client under circumstances in which a third
person will compensate the lawyer, in whole or in part. The third person might be a relative or
friend, an indemnitor (such as a liability insurance company), or a co-client (such as a corporation
sued along with one or more of its employees). Because third-party payers frequently have interests
that differ from those of the client, including interests in minimizing the amount spent on the
representation and in learning how the representation is progressing, lawyers are prohibited from
accepting or continuing these representations unless the lawyer determines that there will be no
interference with the lawyer’s independent professional judgment and there is informed consent
from the client. See also rule 4-5.4(d) (prohibiting interference with a lawyer’s professional
judgment by one who recommends, employs or pays the lawyer to render legal services for
another).

Sometimes, it will be sufficient for the lawyer to obtain the client’s informed consent
regarding the fact of the payment and the identity of the third-party payer. If, however, the fee
arrangement creates a conflict of interest for the lawyer, then the lawyer must comply with rule 4-
1.7. The lawyer must also conform to the requirements of rule 4-1.6 concerning confidentiality.
Under rule 4-1.7(a), a conflict of interest exists if there is significant risk that the lawyer’s
representation of the client will be materially limited by the lawyer’s own interest in the fee
arrangement or by the lawyer’s responsibilities to the third-party payer (for example, when the
third-party payer is a co-client). Under rule 4-1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict is
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nonconsentable under that subdivision. Under rule 4-1.7(b), the informed consent must be
confirmed in writing or clearly stated on the record at a hearing.

Aggregate settlements

Differences in willingness to make or accept an offer of settlement are among the risks of
common representation of multiple clients by a single lawyer. Under rule 4-1.7, this is one of the
risks that should be discussed before undertaking the representation, as part of the process of
obtaining the clients’ informed consent. In addition, rule 4-1.2(a) protects each client’s right to
have the final say in deciding whether to accept or reject an offer of settlement and in deciding
whether to enter a guilty or nolo contendere plea in a criminal case. The rule stated in this
subdivision is a corollary of both these rules and provides that, before any settlement offer or plea
bargain is made or accepted on behalf of multiple clients, the lawyer must inform each of them
about all the material terms of the settlement, including what the other clients will receive or pay
if the settlement or plea offer is accepted. See also terminology (definition of informed consent).
Lawyers representing a class of plaintiffs or defendants, or those proceeding derivatively, must
comply with applicable rules regulating notification of class members and other procedural
requirements designed to ensure adequate protection of the entire class.

Acquisition of interest in litigation

Subdivision (i) states the traditional general rule that lawyers are prohibited from acquiring
a proprietary interest in litigation. This general rule, which has its basis in common law champerty
and maintenance, is subject to specific exceptions developed in decisional law and continued in
these rules, such as the exception for reasonable contingent fees set forth in rule 4-1.5 and the
exception for certain advances of the costs of litigation set forth in subdivision (e).

This rule is not intended to apply to customary qualification and limitations in legal
opinions and memoranda.

Representation of insureds

As with any representation of a client when another person or client is paying for the
representation, the representation of an insured client at the request of the insurer creates a special
need for the lawyer to be cognizant of the potential for ethical risks. The nature of the relationship
between a lawyer and a client can lead to the insured or the insurer having expectations inconsistent
with the duty of the lawyer to maintain confidences, avoid conflicts of interest, and otherwise
comply with professional standards. When a lawyer undertakes the representation of an insured
client at the expense of the insurer, the lawyer should ascertain whether the lawyer will be
representing both the insured and the insurer, or only the insured. Communication with both the
insured and the insurer promotes their mutual understanding of the role of the lawyer in the
particular representation. The Statement of Insured Client’s Rights has been developed to facilitate
the lawyer’s performance of ethical responsibilities. The highly variable nature of insurance and
the responsiveness of the insurance industry in developing new types of coverages for risks arising
in the dynamic American economy render it impractical to establish a statement of rights
applicable to all forms of insurance. The Statement of Insured Client’s Rights is intended to apply
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to personal injury and property damage tort cases. It is not intended to apply to workers’
compensation cases. Even in that relatively narrow area of insurance coverage, there is variability
among policies. For that reason, the statement is necessarily broad. It is the responsibility of the
lawyer to explain the statement to the insured. In particular cases, the lawyer may need to provide
additional information to the insured.

Because the purpose of the statement is to assist laypersons in understanding their basic
rights as clients, it is necessarily abbreviated. Although brevity promotes the purpose for which
the statement was developed, it also necessitates incompleteness. For these reasons, it is
specifically provided that the statement does not establish any legal rights or duties, nor create any
presumption that an existing legal or ethical duty has been breached. As a result, the statement and
its contents should not be invoked by opposing parties as grounds for disqualification of a lawyer
or for procedural purposes. The purpose of the statement would be subverted if it could be used in
such a manner.

The statement is to be signed by the lawyer to establish that it was timely provided to the
insured, but the insured client is not required to sign it. It is in the best interests of the lawyer to
have the insured client sign the statement to avoid future questions, but it is considered impractical
to require the lawyer to obtain the insured client’s signature in all instances.

Establishment of the statement and the duty to provide it to an insured in tort cases
involving personal injury or property damage should not be construed as lessening the duty of the
lawyer to inform clients of their rights in other circumstances. When other types of insurance are
involved, when there are other third-party payors of fees, or when multiple clients are represented,
similar needs for fully informing clients exist, as recognized in rules 4-1.7(c) and 4-1.8(f).

Imputation of prohibitions

Under subdivision (K), a prohibition on conduct by an individual lawyer in subdivisions (a)
through (i) also applies to all lawyers associated in a firm with the personally prohibited lawyer.
For example, 1 lawyer in a firm may not enter into a business transaction with a client of another
member of the firm without complying with subdivision (a), even if the first lawyer is not
personally involved in the representation of the client.
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4-1.9 | CONFLICT OF INTEREST; FORMER CLIENT

A lawyer who has formerly represented a client in a matter must
not afterwards:

(a) represent another person in the same or a substantially
related matter 1in which that ©person’s interests are
materially adverse to the interests of the former client
unless the former client gives informed consent;

(b) use information relating to the representation to the
disadvantage of the former client except as these rules would
permit or require with respect to a client or when the
information has become generally known; or

(c) reveal information relating to the representation except
as these rules would permit or require with respect to a
client.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended April 25, 2002 (820
So.2d 210); amended March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended
November 19, 2009, effective February 1, 2010 (24 So.3d 63); amended May 29, 2014, effective
June 1, 2014 (140 So.3d 541).)

Comments

After termination of a client-lawyer relationship, a lawyer may not represent another client
except in conformity with this rule. The principles in rule 4-1.7 determine whether the interests of
the present and former client are adverse. Thus, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the accused in a subsequent civil action
against the government concerning the same transaction.

The scope of a “matter” for purposes of rule 4-1.9(a) may depend on the facts of a particular
situation or transaction. The lawyer’s involvement in a matter can also be a question of degree.
When a lawyer has been directly involved in a specific transaction, subsequent representation of
other clients with materially adverse interests clearly is prohibited. On the other hand, a lawyer
who recurrently handled a type of problem for a former client is not precluded from later
representing another client in a wholly distinct problem of that type even though the subsequent
representation involves a position adverse to the prior client. Similar considerations can apply to
the reassignment of military lawyers between defense and prosecution functions within the same
military jurisdiction. The underlying question is whether the lawyer was so involved in the matter
that the subsequent representation can be justly regarded as a changing of sides in the matter in
question.
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Matters are “substantially related” for purposes of this rule if they involve the same
transaction or legal dispute, or if the current matter would involve the lawyer attacking work that
the lawyer performed for the former client. For example, a lawyer who has previously represented
a client in securing environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property on the basis of environmental
considerations; however, the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping center in resisting eviction for
nonpayment of rent.

Lawyers owe confidentiality obligations to former clients, and thus information acquired
by the lawyer in the course of representing a client may not subsequently be used by the lawyer to
the disadvantage of the client without the former client’s consent. However, the fact that a lawyer
has once served a client does not preclude the lawyer from using generally known information
about that client when later representing another client. Information that has been widely
disseminated by the media to the public, or that typically would be obtained by any reasonably
prudent lawyer who had never represented the former client, should be considered generally
known and ordinarily will not be disqualifying. The essential question is whether, but for having
represented the former client, the lawyer would know or discover the information.

Information acquired in a prior representation may have been rendered obsolete by the
passage of time. In the case of an organizational client, general knowledge of the client’s policies
and practices ordinarily will not preclude a subsequent representation; on the other hand,
knowledge of specific facts gained in a prior representation that are relevant to the matter in
question ordinarily will preclude such a representation. A former client is not required to reveal
the confidential information learned by the lawyer in order to establish a substantial risk that the
lawyer has confidential information to use in the subsequent matter. A conclusion about the
possession of such information may be based on the nature of the services the lawyer provided the
former client and information that would in ordinary practice be learned by a lawyer providing
such services.

The provisions of this rule are for the protection of clients and can be waived if the former
client gives informed consent. See terminology.

With regard to an opposing party’s raising a question of conflict of interest, see comment
to rule 4-1.7. With regard to disqualification of a firm with which a lawyer is associated, see rule
4-1.10.
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4-1.10 | IMPUTATION OF CONFLICTS OF INTEREST; GENERAL RULE

(a) Imputed Disqualification of All Lawyers in Firm. While
lawyers are associated in a firm, none of them may knowingly
represent a client when any 1 of them practicing alone would
be prohibited from doing so by rule 4-1.7 or 4-1.9 except as
provided elsewhere in this rule, or unless the prohibition is
based on a personal interest of the prohibited lawyer and
does not present a significant risk of materially limiting
the representation of the client by the remaining lawyers in
the firm.

(b) Former Clients of Newly Associated Lawyer. When a lawyer
becomes associated with a firm, the firm may not knowingly
represent a person in the same or a substantially related
matter in which that lawyer, or a firm with which the lawyer
was associated, had previously represented a client whose
interests are materially adverse to that person and about
whom the lawyer had acquired information protected by rules
4-1.6 and 4-1.9(b) and (c) that is material to the matter.

(c) Representing Interests Adverse to Clients of Formerly
Associated Lawyer. When a lawyer has terminated an
association with a firm, the firm is not prohibited from
thereafter representing a person with interests materially
adverse to those of a client represented by the formerly
associated lawyer unless:

(1) the matter is the same or substantially related to
that in which the formerly associated lawyer represented
the client; and

(2) any lawyer remaining in the firm has information
protected by rules 4-1.6 and 4-1.9(b) and (c) that is
material to the matter.

(d) Waiver of Conflict. A disqualification prescribed by this
rule may be waived by the affected client under the conditions
stated in rule 4-1.7.

(e) Government Lawyers. The disqualification of lawyers
associated in a firm with former or current government lawyers
is governed by rule 4-1.11.
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(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417); amended July 7, 2011, effective October 1, 2011 (67 So.3d
1037); amended May 29, 2014, effective June 1, 2014 (140 So. 3d 541); amended Jan. 4, 2019,
effective March 5, 2019 (267 So.3d 891).)

Comments
Definition of “firm”

There is ordinarily no question that the members of an organization’s law department
constitute a firm within the meaning of the Rules of Professional Conduct. However, there can be
uncertainty as to the identity of the client. For example, it may not be clear whether the law
department of a corporation represents a subsidiary or an affiliated corporation, as well as the
corporation by which the members of the department are directly employed. A similar question
can arise concerning an unincorporated association and its local affiliates.

Similar questions can also arise with respect to lawyers in legal aid. Lawyers employed in
the same unit of a legal service organization constitute a firm, but not necessarily those employed
in separate units. As in the case of independent practitioners, whether the lawyers should be treated
as associated with each other can depend on the particular rule that is involved and on the specific
facts of the situation.

Where a lawyer has joined a private firm after having represented the government, the
situation is governed by rule 4-1.11(a) and (b); where a lawyer represents the government after
having served private clients, the situation is governed by rule 4-1.11(c)(1). The individual lawyer
involved is bound by the rules generally, including rules 4-1.6, 4-1.7, and 4-1.9.

Different provisions are thus made for movement of a lawyer from 1 private firm to another
and for movement of a lawyer between a private firm and the government. The government is
entitled to protection of its client confidences and, therefore, to the protections provided in rules
4-1.6, 4-1.9, and 4-1.11. However, if the more extensive disqualification in rule 4-1.10 were
applied to former government lawyers, the potential effect on the government would be unduly
burdensome. The government deals with all private citizens and organizations and thus has a much
wider circle of adverse legal interests than does any private law firm. In these circumstances, the
government’s recruitment of lawyers would be seriously impaired if rule 4-1.10 were applied to
the government. On balance, therefore, the government is better served in the long run by the
protections stated in rule 4-1.11.

Principles of imputed disqualification

The rule of imputed disqualification stated in subdivision (a) gives effect to the principle
of loyalty to the client as it applies to lawyers who practice in a law firm. These situations can be
considered from the premise that a firm of lawyers is essentially 1 lawyer for purposes of the rules
governing loyalty to the client or from the premise that each lawyer is vicariously bound by the
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obligation of loyalty owed by each lawyer with whom the lawyer is associated. Subdivision (a)
operates only among the lawyers currently associated in a firm. When a lawyer moves from 1 firm
to another the situation is governed by subdivisions (b) and (c).

The rule in subdivision (a) does not prohibit representation where neither questions of
client loyalty nor protection of confidential information are presented. Where 1 lawyer in a firm
could not effectively represent a given client because of strong political beliefs, for example, but
that lawyer will do no work on the case and the personal beliefs of the lawyer will not materially
limit the representation by others in the firm, the firm should not be disqualified. On the other
hand, if an opposing party in a case were owned by a lawyer in the law firm, and others in the firm
would be materially limited in pursuing the matter because of loyalty to that lawyer, the personal
disqualification of the lawyer would be imputed to all others in the firm.

The rule in subdivision (a) also does not prohibit representation by others in the law firm
where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or
legal secretary. These persons, however, ordinarily must be screened from any personal
participation in the matter to avoid communication to others in the firm of confidential information
that both the nonlawyers and the firm have a legal duty to protect. See terminology and rule 4-5.3.

Lawyers moving between firms

When lawyers have been associated in a firm but then end their association, however, the
problem is more complicated. The fiction that the law firm is the same as a single lawyer is no
longer wholly realistic. There are several competing considerations. First, the client previously
represented must be reasonably assured that the principle of loyalty to the client is not
compromised. Second, the rule of disqualification should not be so broadly cast as to preclude
other persons from having reasonable choice of legal counsel. Third, the rule of disqualification
should not unreasonably hamper lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should be recognized that today many
lawyers practice in firms, that many to some degree limit their practice to 1 field or another, and
that many move from 1 association to another several times in their careers. If the concept of
imputed disqualification were defined with unqualified rigor, the result would be radical
curtailment of the opportunity of lawyers to move from 1 practice setting to another and of the
opportunity of clients to change counsel.

Reconciliation of these competing principles in the past has been attempted under 2 rubrics.
One approach has been to seek per se rules of disqualification. For example, it has been held that
a partner in a law firm is conclusively presumed to have access to all confidences concerning all
clients of the firm. Under this analysis, if a lawyer has been a partner in one law firm and then
becomes a partner in another law firm, there is a presumption that all confidences known by a
partner in the first firm are known to all partners in the second firm. This presumption might
properly be applied in some circumstances, especially where the client has been extensively
represented, but may be unrealistic where the client was represented only for limited purposes.
Furthermore, such a rigid rule exaggerates the difference between a partner and an associate in
modern law firms.
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The other rubric formerly used for dealing with vicarious disqualification is the appearance
of impropriety and was proscribed in former Canon 9 of the Code of Professional Responsibility.
This rubric has a two-fold problem. First, the appearance of impropriety can be taken to include
any new client-lawyer relationship that might make a former client feel anxious. If that meaning
were adopted, disqualification would become little more than a question of subjective judgment
by the former client. Second, since “impropriety” is undefined, the term ‘“appearance of
impropriety” is question-begging. It therefore has to be recognized that the problem of imputed
disqualification cannot be properly resolved either by simple analogy to a lawyer practicing alone
or by the very general concept of appearance of impropriety.

A rule based on a functional analysis is more appropriate for determining the question of
vicarious disqualification. Two functions are involved: preserving confidentiality and avoiding
positions adverse to a client.

Confidentiality

Preserving confidentiality is a question of access to information. Access to information, in
turn, is essentially a question of fact in particular circumstances, aided by inferences, deductions,
or working presumptions that reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of a law firm and may regularly
participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to
all information about all the firm’s clients. In contrast, another lawyer may have access to the files
of only a limited number of clients and participate in discussion of the affairs of no other clients;
in the absence of information to the contrary, it should be inferred that such a lawyer in fact is
privy to information about the clients actually served but not information about other clients.

Application of subdivisions (b) and (c) depends on a situation’s particular facts. In any
inquiry, the burden of proof should rest upon the firm whose disqualification is sought.

Subdivisions (b) and (c) operate to disqualify the firm only when the lawyer involved has
actual knowledge of relevant information protected by rules 4-1.6 and 4-1.9(b) and (c). Thus, if a
lawyer while with 1 firm acquired no knowledge or information relating to a particular client of
the firm and that lawyer later joined another firm, neither the lawyer individually nor the second
firm is disqualified from representing another client in the same or a related matter even though
the interests of the 2 clients conflict.

Independent of the question of disqualification of a firm, a lawyer changing professional
association has a continuing duty to preserve confidentiality of information about a client formerly
represented. See rules 4-1.6 and 4-1.9.

Consent to conflict

Rule 4-1.10(d) removes imputation with the informed consent of the affected client or
former client under the conditions stated in rule 4-1.7. The conditions stated in rule 4-1.7 require
the lawyer to determine that the representation is not prohibited by rule 4-1.7(b) and that each
affected client or former client has given informed consent to the representation, confirmed in
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writing or clearly stated on the record. In some cases, the risk may be so severe that the conflict
may not be cured by client consent. For a definition of informed consent, see terminology.

Imputation of conflicts in rule 4-1.8

Where a lawyer is prohibited from engaging in certain transactions under rule 4-1.8,
subdivision (k) of that rule, and not this rule, determines whether that prohibition also applies to
other lawyers associated in a firm with the personally prohibited lawyer.
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4-1.11 | SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT
GOVERNMENT OFFICERS AND EMPLOYEES

(a) Representation of Private Client by Former Public Officer
or Employee. A lawyer who has formerly served as a public
officer or employee of the government:

(1) is subject to rule 4-1.9(b) and (c); and

(2) shall not otherwise represent a client in connection
with a matter 1in which the lawyer ©participated
personally and substantially as a public officer or
employee, unless the appropriate government agency gives
its informed consent, confirmed in writing, to the
representation.

(b) Representation by Another Member of the Firm. When a
lawyer is disqualified from representation under subdivision
(a), no lawyer in a firm with which that lawyer is associated
may knowingly undertake or continue representation in such a
matter unless:

(1) the disqualified lawyer is timely screened from any
participation in the matter and is directly apportioned
no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate
government agency to enable it to ascertain compliance
with the provisions of this rule.

(c) Use of Confidential Government Information. A lawyer
having information that the lawyer knows 1is confidential
government information about a person acquired when the
lawyer was a public officer or employee may not represent a
private client whose interests are adverse to that person in
a matter in which the information could be used to the
material disadvantage of that person. As used in this rule,
the term “confidential government information” means
information that has been obtained under governmental
authority and which, at the time this rule is applied, the
government is prohibited by law from disclosing to the public
or has a legal privilege not to disclose and which is not
otherwise available to the public. A firm with which that
lawyer is associated may undertake or continue representation
in the matter only if the disqualified lawyer is screened
from any participation in the matter and is apportioned no
part of the fee therefrom.
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(d) Limits on Participation of Public Officer or Employee. A
lawyer currently serving as a public officer or employee:

(1) is subject to rules 4-1.7 and 4-1.9; and
(2) shall not:

(A) participate in a matter in which the lawyer
participated personally and substantially while in
private practice or nongovernmental employment,
unless the appropriate government agency gives its
informed consent; or

(B) negotiate for private employment with any
person who is involved as a party or as attorney
for a party in a matter in which the lawyer is
participating personally and substantially.

(e) Matter Defined. As used in this rule, the term “matter”
includes:

(1) any Jjudicial or other proceeding, application,
request for a ruling or other determination, contract,
claim, controversy, investigation, charge, accusation,
arrest, or other particular matter involving a specific
party or parties; and

(2) any other matter covered by the conflict of interest
rules of the appropriate government agency.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417); amended July 7, 2011, effective October 1, 2011 (67 So.3d
1037).)

Comments

A lawyer who has served or is currently serving as a public officer or employee is
personally subject to the rules of professional conduct, including the prohibition against concurrent
conflicts of interest stated in rule 4-1.7. In addition, such a lawyer may be subject to statutes and
government regulations regarding conflict of interest. Such statutes and regulations may
circumscribe the extent to which the government agency may give consent under this rule. See
terminology for definition of informed consent.
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Subdivisions (a)(1), (a)(2), and (d)(1) restate the obligations of an individual lawyer who
has served or is currently serving as an officer or employee of the government toward a former
government or private client. Rule 4-1.10 is not applicable to the conflicts of interest addressed by
this rule. Rather, subdivision (b) sets forth a special imputation rule for former government lawyers
that provides for screening and notice. Because of the special problems raised by imputation within
a government agency, subdivision (d) does not impute the conflicts of a lawyer currently serving
as an officer or employee of the government to other associated government officers or employees,
although ordinarily it will be prudent to screen such lawyers.

Subdivisions (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former
client and are thus designed not only to protect the former client, but also to prevent a lawyer from
exploiting public office for the advantage of another client. For example, a lawyer who has pursued
a claim on behalf of the government may not pursue the same claim on behalf of a later private
client after the lawyer has left government service, except when authorized to do so by the
government agency under subdivision (a). Similarly, a lawyer who has pursued a claim on behalf
of a private client may not pursue the claim on behalf of the government, except when authorized
to do so by subdivision (d). As with subdivisions (a)(1) and (d)(1), rule 4-1.10 is not applicable to
the conflicts of interest addressed by these subdivisions.

This rule represents a balancing of interests. On the one hand, where the successive clients
are a government agency and another client, public or private, the risk exists that power or
discretion vested in that agency might be used for the special benefit of the other client. A lawyer
should not be in a position where benefit to the other client might affect performance of the
lawyer’s professional functions on behalf of the government. Also, unfair advantage could accrue
to the other client by reason of access to confidential government information about the client’s
adversary obtainable only through the lawyer’s government service. On the other hand, the rules
governing lawyers presently or formerly employed by a government agency should not be so
restrictive as to inhibit transfer of employment to and from the government. The government has
a legitimate need to attract qualified lawyers as well as to maintain high ethical standards. Thus, a
former government lawyer is disqualified only from particular matters in which the lawyer
participated personally and substantially. The provisions for screening and waiver in subdivision
(b) are necessary to prevent the disqualification rule from imposing too severe a deterrent against
entering public service. The limitation of disqualification in subdivisions (a)(2) and (d)(2) to
matters involving a specific party or parties, rather than extending disqualification to all
substantive issues on which the lawyer worked, serves a similar function.

When a lawyer has been employed by 1 government agency and then moves to a second
government agency, it may be appropriate to treat that second agency as another client for purposes
of this rule, as when a lawyer is employed by a city and subsequently is employed by a federal
agency. However, because the conflict of interest is governed by subdivision (d), the latter agency
is not required to screen the lawyer as subdivision (b) requires a law firm to do. The question of
whether 2 government agencies should be regarded as the same or different clients for conflict of
interest purposes is beyond the scope of these rules. See rule 4-1.13 comment, government agency.
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Subdivisions (b) and (c) contemplate a screening arrangement. See terminology
(requirements for screening procedures). These subdivisions do not prohibit a lawyer from
receiving a salary or partnership share established by prior independent agreement, but that lawyer
may not receive compensation directly relating the attorney’s compensation to the fee in the matter
in which the lawyer is disqualified.

Notice, including a description of the screened lawyer’s prior representation and of the
screening procedures employed, generally should be given as soon as practicable after the need
for screening becomes apparent.

Subdivision (c) operates only when the lawyer in question has knowledge of the
information, which means actual knowledge; it does not operate with respect to information that
merely could be imputed to the lawyer.

Subdivisions (a) and (d) do not prohibit a lawyer from jointly representing a private party
and a government agency when doing so is permitted by rule 4-1.7 and is not otherwise prohibited
by law.

For purposes of subdivision (e) of this rule, a “matter” may continue in another form. In
determining whether 2 particular matters are the same, the lawyer should consider the extent to
which the matters involve the same basic facts, the same or related parties, and the time elapsed.
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4-1.12 | FORMER JUDGE OR ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY
NEUTRAL

(a) Representation of Private Client by Former Judge, Law
Clerk, or Other Third-Party Neutral. Except as stated in
subdivision (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated
personally and substantially as a judge or other adjudicative
officer or law clerk to such a person or as an arbitrator,
mediator, or other third-party neutral, unless all parties to
the proceeding give informed consent, confirmed in writing.

(b) Negotiation of Employment by Judge, Law Clerk, or Other
Third-Party Neutral. A lawyer shall not negotiate for
employment with any person who is involved as a party or as
attorney for a party in a matter in which the lawyer is
participating personally and substantially as a Jjudge or
other adjudicative officer or as an arbitrator, mediator, or
other third-party neutral. A lawyer serving as a law clerk to
a Jjudge or other adjudicative officer may negotiate for
employment with a party or attorney involved in a matter in
which the clerk is participating personally and
substantially, but only after the lawyer has notified the
judge or other adjudicative officer.

(c) Imputed Disqualification of Law Firm. If a lawyer is
disqualified by subdivision (a), no lawyer in a firm with
which that lawyer is associated may knowingly undertake or
continue representation in the matter unless:

(1) the disqualified lawyer is timely screened from any
participation in the matter and is directly apportioned
no part of the fee therefrom; and

(2) written notice is promptly given to the parties and
any appropriate tribunal to enable it to ascertain
compliance with the provisions of this rule.

(d) Exemption for Arbitrator as Partisan. An arbitrator
selected as a partisan of a party in a multimember arbitration
panel is not prohibited from subsequently representing that
party.
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(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417); amended July 7, 2011, effective October 1, 2011 (67 So.3d
1037).)

Comments

This rule generally parallels rule 4-1.11. The term “personally and substantially” signifies
that a judge who was a member of a multimember court, and thereafter left judicial office to
practice law, is not prohibited from representing a client in a matter pending in the court, but in
which the former judge did not participate. So also the fact that a former judge exercised
administrative responsibility in a court does not prevent the former judge from acting as a lawyer
in a matter where the judge had previously exercised remote or incidental administrative
responsibility that did not affect the merits. Compare the comment to rule 4-1.11. The term
“adjudicative officer” includes such officials as judges pro tempore, referees, special masters,
hearing officers, and other parajudicial officers and also lawyers who serve as part-time judges.
Compliance Canons A(2), B(2), and C of Florida’s Code of Judicial Conduct provide that a part-
time judge, judge pro tempore, or retired judge recalled to active service may not “act as a lawyer
in a proceeding in which [the lawyer] has served as a judge or in any other proceeding related
thereto.” Although phrased differently from this rule, those rules correspond in meaning.

Like former judges, lawyers who have served as arbitrators, mediators, or other third-party
neutrals may be asked to represent a client in a matter in which the lawyer participated personally
and substantially. This rule forbids such representation unless all of the parties to the proceedings
give their informed consent, confirmed in writing. See terminology. Other law or codes of ethics
governing third-party neutrals may impose more stringent standards of personal or imputed
disqualification. See rule 4-2.4.

Although lawyers who serve as third-party neutrals do not have information concerning
the parties that is protected under rule 4-1.6, they typically owe the parties an obligation of
confidentiality under law or codes of ethics governing third-party neutrals. Thus, subdivision (c)
provides that conflicts of the personally disqualified lawyer will be imputed to other lawyers in a
law firm unless the conditions of this subdivision are met.

Requirements for screening procedures are stated in terminology. Subdivision (c)(1) does
not prohibit the screened lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive compensation directly related to the
matter in which the lawyer is disqualified.

Notice, including a description of the screened lawyer’s prior representation and of the
screening procedures employed, generally should be given as soon as practicable after the need
for screening becomes apparent.

A Florida Bar member who is a certified or court-appointed mediator is governed by the
applicable law and rules relating to certified and court-appointed mediators.
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4-1.13 | ORGANIZATION AS CLIENT

(a) Representation of Organization. A lawyer employed or
retained by an organization represents the organization
acting through its duly authorized constituents.

(b) Violations by Officers or Employees of Organization. If
a lawyer for an organization knows that an officer, employee,
or other person associated with the organization is engaged
in action, intends to act, or refuses to act in a matter
related to the representation that is a violation of a legal
obligation to the organization or a violation of law that
reasonably might be imputed to the organization and is likely
to result in substantial injury to the organization, the
lawyer shall proceed as 1is reasonably necessary in the best
interest of the organization. In determining how to proceed,
the lawyer shall give due consideration to the seriousness of
the violation and its consequences, the scope and nature of
the lawyer’s representation, the responsibility 1in the
organization and the apparent motivation of the person
involved, the policies of the organization concerning such
matters, and any other relevant considerations. Any measures
taken shall be designed to minimize disruption of the
organization and the risk of revealing information relating
to the representation to persons outside the organization.
Such measures may include among others:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter
be sought for presentation to appropriate authority in
the organization; and

(3) referring the matter to higher authority in the
organization, including, if warranted by the seriousness
of the matter, referral to the highest authority that
can act in behalf of the organization as determined by
applicable law.

(c) Resignation as Counsel for Organization. If, despite the
lawyer’s efforts in accordance with subdivision (b), the
highest authority that can act on behalf of the organization
insists upon action, or a refusal to act, that is clearly a
violation of law and is likely to result in substantial injury
to the organization, the lawyer may resign in accordance with
rule 4-1.16.
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(d) Identification of Client. In dealing with an
organization’s directors, officers, employees, members,
shareholders, or other constituents, a lawyer shall explain
the identity of the client when the lawyer knows or reasonably
should know that the organization’s interests are adverse to
those of the constituents with whom the lawyer is dealing.

(e) Representing Directors, Officers, Employees, Members,
Shareholders, or Other Constituents of Organization. A lawyer
representing an organization may also represent any of its
directors, officers, employees, members, shareholders, or
other constituents, subject to the provisions of rule 4-1.7.
If the organization’s consent to the dual representation 1is
required by rule 4-1.7, the consent shall be given by an
appropriate official of the organization other than the
individual who is to be represented, or by the shareholders.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417).)

Comments
The entity as the client

An organizational client is a legal entity, but it cannot act except through its officers,
directors, employees, shareholders, and other constituents. Officers, directors, employees, and
shareholders are the constituents of the corporate organizational client. The duties defined in this
comment apply equally to unincorporated associations. “Other constituents” as used in this
comment means the positions equivalent to officers, directors, employees, and shareholders held
by persons acting for organizational clients that are not corporations.

When 1 of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is protected by
rule 4-1.6. Thus, by way of example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews made in the course of that investigation between the lawyer
and the client’s employees or other constituents are covered by rule 4-1.6. This does not mean,
however, that constituents of an organizational client are the clients of the lawyer. The lawyer may
not disclose to such constituents information relating to the representation except for disclosures
explicitly or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by rule 4-1.6.

When constituents of the organization make decisions for it, the decisions ordinarily must
be accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy
and operations, including ones entailing serious risk, are not as such in the lawyer’s province.
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However, different considerations arise when the lawyer knows that the organization may be
substantially injured by action of a constituent that is in violation of law. In such a circumstance,
it may be reasonably necessary for the lawyer to ask the constituent to reconsider the matter. If
that fails, or if the matter is of sufficient seriousness and importance to the organization, it may be
reasonably necessary for the lawyer to take steps to have the matter reviewed by a higher authority
in the organization. Clear justification should exist for seeking review over the head of the
constituent normally responsible for it. The stated policy of the organization may define
circumstances and prescribe channels for such review, and a lawyer should encourage the
formulation of such a policy. Even in the absence of organization policy, however, the lawyer may
have an obligation to refer a matter to higher authority, depending on the seriousness of the matter
and whether the constituent in question has apparent motives to act at variance with the
organization’s interest. Review by the chief executive officer or by the board of directors may be
required when the matter is of importance commensurate with their authority. At some point it
may be useful or essential to obtain an independent legal opinion.

The organization’s highest authority to whom a matter may be referred ordinarily will be
the board of directors or similar governing body. However, applicable law may prescribe that
under certain conditions highest authority reposes elsewhere; for example, in the independent
directors of a corporation.

Relation to other rules

The authority and responsibility provided in this rule are concurrent with the authority and
responsibility provided in other rules. In particular, this rule does not limit or expand the lawyer’s
responsibility under rule 4-1.6, 4-1.8, 4-1.16, 4-3.3, or 4-4.1. If the lawyer’s services are being
used by an organization to further a crime or fraud by the organization, rule 4-1.2(d) can be
applicable.

Government agency

The duty defined in this rule applies to governmental organizations. However, when the
client is a governmental organization, a different balance may be appropriate between maintaining
confidentiality and assuring that the wrongful official act is prevented or rectified, for public
business is involved. In addition, duties of lawyers employed by the government or lawyers in
military service may be defined by statutes and regulation. Defining precisely the identity of the
client and prescribing the resulting obligations of such lawyers may be more difficult in the
government context and is a matter beyond the scope of these rules. Although in some
circumstances the client may be a specific agency, it may also be a branch of the government, such
as the executive branch, or the government as a whole. For example, if the action or failure to act
involves the head of a bureau, either the department of which the bureau is a part or the relevant
branch of government may be the client for purposes of this rule. Moreover, in a matter involving
the conduct of government officials, a government lawyer may have authority under applicable
law to question such conduct more extensively than that of a lawyer for a private organization in
similar circumstances. This rule does not limit that authority.
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Clarifying the lawyer’s role

There are times when the organization’s interest may be or becomes adverse to those of 1
or more of its constituents. In such circumstances the lawyer should advise any constituent whose
interest the lawyer finds adverse to that of the organization of the conflict or potential conflict of
interest that the lawyer cannot represent such constituent and that such person may wish to obtain
independent representation. Care must be taken to assure that the constituent understands that,
when there is such adversity of interest, the lawyer for the organization cannot provide legal
representation for that constituent and that discussions between the lawyer for the organization and
the constituent may not be privileged.

Whether such a warning should be given by the lawyer for the organization to any
constituent may turn on the facts of each case.

Dual representation

Subdivision (e) recognizes that a lawyer for an organization may also represent a principal
officer or major shareholder.

Derivative actions

Under generally prevailing law, the shareholders or members of a corporation may bring
suit to compel the directors to perform their legal obligations in the supervision of the organization.
Members of unincorporated associations have essentially the same right. Such an action may be
brought nominally by the organization, but usually is, in fact, a legal controversy over management
of the organization.

The question can arise whether counsel for the organization may defend such an action.
The proposition that the organization is the lawyer’s client does not alone resolve the issue. Most
derivative actions are a normal incident of an organization’s affairs, to be defended by the
organization’s lawyer like any other suit. However, if the claim involves serious charges of
wrongdoing by those in control of the organization, a conflict may arise between the lawyer’s duty
to the organization and the lawyer’s relationship with the board. In those circumstances, rule 4-1.7
governs who should represent the directors and the organization.

Representing related organizations

Consistent with the principle expressed in subdivision (a) of this rule, a lawyer or law firm
who represents or has represented a corporation (or other organization) ordinarily is not presumed
to also represent, solely by virtue of representing or having represented the client, an organization
(such as a corporate parent or subsidiary) that is affiliated with the client. There are exceptions to
this general proposition, such as, for example, when an affiliate actually is the alter ego of the
organizational client or when the client has revealed confidential information to an attorney with
the reasonable expectation that the information would not be used adversely to the client’s
affiliate(s). Absent such an exception, an attorney or law firm is not ethically precluded from
undertaking representations adverse to affiliates of an existing or former client.
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4-1.14 | CLIENT UNDER A DISABILITY

(a) Maintenance of Normal Relationship. When a client’s
ability to make adequately considered decisions in connection
with the representation is impaired, whether Dbecause of
minority, mental disability, or for some other reason, the
lawyer shall, as far as reasonably possible, maintain a normal
client-lawyer relationship with the client.

(b) Appointment of Guardian. A lawyer may seek the appointment
of a guardian or take other protective action with respect to
a client only when the lawyer reasonably believes that the
client cannot adequately act in the client’s own interest.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252).)
Comments

The normal client-lawyer relationship is based on the assumption that the client, when
properly advised and assisted, is capable of making decisions about important matters. When the
client is a minor or suffers from a mental disorder or disability, however, maintaining the ordinary
client-lawyer relationship may not be possible in all respects. In particular, an incapacitated person
may have no power to make legally binding decisions. Nevertheless, a client lacking legal
competence often has the ability to understand, deliberate upon, and reach conclusions about
matters affecting the client’s own well-being. Furthermore, to an increasing extent the law
recognizes intermediate degrees of competence. For example, children as young as 5 or 6 years of
age, and certainly those of 10 or 12, are regarded as having opinions that are entitled to weight in
legal proceedings concerning their custody. So also, it is recognized that some persons of advanced
age can be quite capable of handling routine financial matters while needing special legal
protection concerning major transactions.

The fact that a client suffers a disability does not diminish the lawyer’s obligation to treat
the client with attention and respect. If the person has no guardian or legal representative, the
lawyer often must act as de facto guardian. Even if the person does have a legal representative, the
lawyer should as far as possible accord the represented person the status of client, particularly in
maintaining communication.

If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. If a legal representative
has not been appointed, the lawyer should see to such an appointment where it would serve the
client’s best interests. Thus, if a disabled client has substantial property that should be sold for the
client’s benefit, effective completion of the transaction ordinarily requires appointment of a legal
representative. In many circumstances, however, appointment of a legal representative may be
expensive or traumatic for the client. Evaluation of these considerations is a matter of professional
judgment on the lawyer’s part.
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If the lawyer represents the guardian as distinct from the ward and is aware that the
guardian is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent
or rectify the guardian’s misconduct. See rule 4-1.2(d).

Disclosure of client’s condition

Rules of procedure in litigation generally provide that minors or persons suffering mental
disability shall be represented by a guardian or next friend if they do not have a general guardian.
However, disclosure of the client’s disability can adversely affect the client’s interests. The lawyer
may seek guidance from an appropriate diagnostician.
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4-1.15 | SAFEKEEPING PROPERTY

Compliance With Trust Accounting Rules. A lawyer shall comply with
The Florida Bar Rules Regulating Trust Accounts.

(Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252);, April 25, 2002 (820 So.2d 210).)
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4-1.16 | DECLINING OR TERMINATING REPRESENTATION

(a) When Lawyer Must Decline or Terminate Representation.
Except as stated in subdivision (c), a lawyer shall not
represent a client or, where representation has commenced,
shall withdraw from the representation of a client if:

(1) the representation will result in violation of the
Rules of Professional Conduct or law;

(2) the lawyer’s physical or mental condition materially
impairs the lawyer’s ability to represent the client;

(3) the lawyer is discharged;

(4) the client persists in a course of action involving
the lawyer’s services that the lawyer —reasonably
believes is criminal or fraudulent, unless the client
agrees to disclose and rectify the crime or fraud; or

(5) the <client has wused the lawyer’s services to
perpetrate a crime or fraud, unless the client agrees to
disclose and rectify the crime or fraud.

(b) When Withdrawal Is Allowed. Except as stated in
subdivision (c), a lawyer may withdraw from representing a
client if:

(1) withdrawal can be accomplished without material
adverse effect on the interests of the client;

(2) the client insists upon taking action that the lawyer
considers repugnant, imprudent, or with which the lawyer
has a fundamental disagreement;

(3) the client fails substantially to fulfill an
obligation to the lawyer regarding the lawyer’s services
and has been given reasonable warning that the lawyer
will withdraw unless the obligation is fulfilled;

(4) the representation will result in an unreasonable
financial Dburden on the lawyer or has been rendered
unreasonably difficult by the client; or

(5) other good cause for withdrawal exists.

(c) Compliance With Order of Tribunal. A lawyer must comply
with applicable law requiring notice or permission of a
tribunal when terminating a representation. When ordered to
do so by a tribunal, a lawyer shall continue representation
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notwithstanding good cause for terminating the
representation.

(d) Protection of Client’s Interest. Upon termination of
representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client’s interest, such
as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property
to which the client is entitled, and refunding any advance
payment of fee or expense that has not been earned or
incurred. The lawyer may retain papers and other property
relating to or belonging to the client to the extent permitted
by law.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended May 20, 2004 (875
S0.2d 448); amended March 23, 2006, effective May 22, 2006 (933 So.2d 417).)

Comments

A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest, and to completion. Ordinarily, a
representation in a matter is completed when the agreed-upon assistance has been concluded. See
rule 4-1.2, and the comment to rule 4-1.3.

Mandatory withdrawal

A lawyer ordinarily must decline or withdraw from representation if the client demands
that the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or
law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a
course of conduct; a client may make such a suggestion in the hope that a lawyer will not be
constrained by a professional obligation. Withdrawal is also mandatory if the client persists in a
course of action that the lawyer reasonably believes is criminal or fraudulent, unless the client
agrees to disclose and rectify the crime or fraud. Withdrawal is also required if the lawyer’s
services were misused in the past even if that would materially prejudice the client.

When a lawyer has been appointed to represent a client, withdrawal ordinarily requires
approval of the appointing authority. See also rule 4-6.2. Similarly, court approval or notice to the
court is often required by applicable law before a lawyer withdraws from pending litigation.
Difficulty may be encountered if withdrawal is based on the client’s demand that the lawyer engage
in unprofessional conduct. The court may request an explanation for the withdrawal, while the
lawyer may be bound to keep confidential the facts that would constitute such an explanation. The
lawyer’s statement that professional considerations require termination of the representation
ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both
clients and the court under rules 4-1.6 and 4-3.3.
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Discharge

A client has a right to discharge a lawyer at any time, with or without cause, subject to
liability for payment for the lawyer’s services. Where future dispute about the withdrawal may be
anticipated, it may be advisable to prepare a written statement reciting the circumstances.

Whether a client can discharge appointed counsel may depend on applicable law. A client
seeking to do so should be given a full explanation of the consequences. These consequences may
include a decision by the appointing authority that appointment of successor counsel is unjustified,
thus requiring the client to be self-represented.

If the client is mentally incompetent, the client may lack the legal capacity to discharge the
lawyer, and in any event the discharge may be seriously adverse to the client’s interests. The lawyer
should make special effort to help the client consider the consequences and may take reasonably
necessary protective action as provided in rule 4-1.14.

Optional withdrawal

A lawyer may withdraw from representation in some circumstances. The lawyer has the
option to withdraw if it can be accomplished without material adverse effect on the client’s
interests. The lawyer also may withdraw where the client insists on taking action that the lawyer
considers repugnant, imprudent, or with which the lawyer has a fundamental disagreement.

A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating
to the representation, such as an agreement concerning fees or court costs or an agreement limiting
the objectives of the representation.

Assisting the client upon withdrawal

Even if the lawyer has been unfairly discharged by the client, a lawyer must take all
reasonable steps to mitigate the consequences to the client. The lawyer may retain papers and other
property as security for a fee only to the extent permitted by law. Refunding advance payment of
unearned fee

Upon termination of representation, a lawyer should refund to the client any advance
payment of a fee that has not been earned. This does not preclude a lawyer from retaining any
reasonable nonrefundable fee that the client agreed would be deemed earned when the lawyer
commenced the client’s representation. See also rule 4-1.5.
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4-1.17 | SALE OF LAW PRACTICE

A lawyer or a law firm may sell or purchase a law practice, or an
area of practice, including good will, provided that:

(a) Sale of Practice or Area of Practice as an Entirety. The
entire practice, or the entire area of practice, 1is sold to
1 or more lawyers or law firms authorized to practice law in
Florida.

(b) Notice to Clients. Written notice is served by certified
mail, return receipt requested, on each of the seller’s
clients of:

(1) the proposed sale;
(2) the client’s right to retain other counsel; and

(3) the fact that the client’s consent to the
substitution of counsel will be presumed if the client
does not object within 30 days after being served with
notice.

(c) Court Approval Required. If a representation involves
pending litigation, there will be no substitution of counsel
or termination of representation unless authorized by the
court. The seller may disclose, in camera, to the court
information relating to the representation only to the extent
necessary to obtain an order authorizing the substitution of
counsel or termination of representation.

(d) Client Objections. If a client objects to the proposed
substitution of counsel, the seller must comply with the
requirements of rule 4-1.16(d).

(e) Consummation of Sale. A sale of a law practice may not be
consummated until:

(1) with respect to clients of the seller who were served
with written notice of the proposed sale, the 30-day
period referred to in subdivision (b) (3) has expired or
all these clients have consented to the substitution of
counsel or termination of representation; and

(2) court orders have been entered authorizing
substitution of counsel for all clients who could not be
served with written notice of the proposed sale and whose
representations involve pending litigation; provided, in
the event the court fails to grant a substitution of

= www.TextBookDiscrimination.com | Get Booked Up on Justice | 85 of 97



https://www.textbookdiscrimination.com/?tbdRls
https://www.textbookdiscrimination.com/?tbdRls

TBD | Subchapter 4-1 | RRTFB (All-in-One Document) | 7/27/2020

counsel in a matter involving pending litigation, that
matter may not be included in the sale and the sale
otherwise will be unaffected. Further, the matters not
involving pending litigation of any client who cannot be
served with written notice of the proposed sale may not
be included in the sale and the sale otherwise will be
unaffected.

(f) Existing Fee Contracts Controlling. The purchaser must
honor the fee agreements that were entered into between the
seller and the seller’s clients. The fees charged clients may
not be increased by reason of the sale.

(Added July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended March 23, 2006,
effective May 22, 2006 (933 So.2d 417); amended July 7, 2011, effective October 1, 2011 (67 So.3d
1037); amended June 11, 2015, effective October 1, 2015 (167 So.3d 412).)

Comments

The practice of law is a profession, not merely a business. Clients are not commodities that
can be purchased and sold at will. In accordance with the requirements of this rule, when a lawyer
or an entire firm sells the practice and other lawyers or firms take over the representation, the
selling lawyer or firm may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See rules 4-5.4 and 4-5.6.

The requirement that all of the private practice, or all of an area of practice, be sold is
satisfied if the seller in good faith makes the entire practice, or area of practice, available for sale
to the purchasers. The fact that a number of the seller’s clients decide not to be represented by the
purchasers but take their matters elsewhere, therefore, does not result in a violation. Similarly, a
violation does not occur merely because a court declines to approve the substitution of counsel in
the cases of a number of clients who could not be served with written notice of the proposed sale.

Sale of entire practice or entire area of practice

The rule requires that the seller’s entire practice, or an area of practice, be sold. The
prohibition against sale of less than an entire practice area protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a sale could be limited to
substantial fee-generating matters. The purchasers are required to undertake all client matters in
the practice, or practice area, subject to client consent or court authorization. This requirement is
satisfied, however, even if a purchaser is unable to undertake a particular client matter because of
a conflict of interest.
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Client confidences, consent, and notice

Negotiations between seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client do not violate the confidentiality
provisions of rule 4-1.6 any more than do preliminary discussions concerning the possible
association of another lawyer or mergers between firms, with respect to which client consent
ordinarily is not required. See rule 4-1.6(c)(6). Providing the prospective purchaser access to
detailed information relating to the representation, for example, the file, however, requires client
consent or court authorization. See rule 4-1.6. Rule 4-1.17 provides that the seller must attempt to
serve each client with written notice of the contemplated sale, including the identity of the
purchaser and the fact that the decision to consent to the substitution of counsel or to make other
arrangements must be made within 30 days. If nothing is heard within that time from a client who
was served with written notice of the proposed sale, that client’s consent to the substitution of
counsel is presumed. However, with regard to clients whose matters involve pending litigation but
who could not be served with written notice of the proposed sale, authorization of the court is
required before the files and client-specific information relating to the representation of those
clients may be disclosed by the seller to the purchaser and before counsel may be substituted.

A lawyer or law firm selling a practice cannot be required to remain in practice just because
some clients cannot be served with written notice of the proposed sale. Because these clients cannot
themselves consent to the substitution of counsel or direct any other disposition of their
representations and files, with regard to clients whose matters involve pending litigation the rule
requires an order from the court authorizing the substitution (or withdrawal) of counsel. The court
can be expected to determine whether reasonable efforts to locate the client have been exhausted,
and whether the absent client’s legitimate interests will be served by authorizing the substitution
of counsel so that the purchaser may continue the representation. Preservation of client confidences
requires that the petition for a court order be considered in camera. If, however, the court fails to
grant substitution of counsel in a matter involving pending litigation, that matter may not be
included in the sale and the sale may be consummated without inclusion of that matter.

The rule provides that matters not involving pending litigation of clients who could not be
served with written notice may not be included in the sale. This is because the clients’ consent to
disclosure of confidential information and to substitution of counsel cannot be obtained and
because the alternative of court authorization ordinarily is not available in matters not involving
pending litigation. Although these matters may not be included in the sale, the sale may be
consummated without inclusion of those matters.

If a client objects to the proposed substitution of counsel, the rule treats the seller as
attempting to withdraw from representation of that client and, therefore, provides that the seller
must comply with the provisions of rule 4-1.16 concerning withdrawal from representation.
Additionally, the seller must comply with applicable requirements of law or rules of procedure.

All the elements of client autonomy, including the client’s absolute right to discharge a
lawyer and transfer the representation to another, survive the sale of the practice or an area of
practice.
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Fee arrangements between client and purchaser

The sale may not be financed by increases in fees charged the clients of the practice.
Existing agreements between the seller and the client as to fees and the scope of the work must be
honored by the purchaser. This obligation of the purchaser is a factor that can be taken into account
by seller and purchaser when negotiating the sale price of the practice.

Other applicable ethical standards

Lawyers participating in the sale of a law practice or a practice area are subject to the ethical
standards applicable to involving another lawyer in the representation of a client for all matters
pending at the time of the sale. These include, for example, the seller’s ethical obligation to
exercise competence in identifying a purchaser qualified to assume the practice and the purchaser’s
obligation to undertake the representation competently (see rule 4-1.1); the obligation to avoid
disqualifying conflicts, and to secure the client’s informed consent for those conflicts that can be
agreed to (see rule 4-1.7 regarding conflicts and see the terminology section of the preamble for
the definition of informed consent); and the obligation to protect information relating to the
representation (see rules 4-1.6, 4-1.8(b), and 4-1.9(b) and (c)). If the terms of the sale involve the
division between purchaser and seller of fees from matters that arise subsequent to the sale, the
fee-division provisions of rule 4-1.5 must be satisfied with respect to these fees. These provisions
will not apply to the division of fees from matters pending at the time of sale.

If approval of the substitution of the purchasing attorney for the selling attorney is required
by the rules of any tribunal in which a matter is pending, approval must be obtained before the
matter can be included in the sale (see rule 4-1.16).

Applicability of this rule

This rule applies, among other situations, to the sale of a law practice by representatives of
a lawyer who is deceased, disabled, or has disappeared. It is possible that a nonlawyer, who is not
subject to the Rules of Professional Conduct, might be involved in the sale. When the practice of
a lawyer who is deceased, is disabled, or has disappeared is being sold, the notice required by
subdivision (b) of this rule must be given by someone who is legally authorized to act on the selling
lawyer’s behalf, for example, a personal representative or a guardian. This is because the sale of a
practice and transfer of representation involve legal rights of the affected clients.

Bona fide admission to, withdrawal from, or retirement from a law partnership or
professional association, retirement plans and similar arrangements, and a sale of tangible assets
of a law practice, do not constitute a sale or purchase governed by this rule.
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4-1.18 | DUTIES TO PROSPECTIVE CLIENT

(a) Prospective Client. A person who consults with a lawyer
about the possibility of forming a client-lawyer relationship
with respect to a matter is a prospective client.

(b) Confidentiality of Information. Even when no client-
lawyer relationship ensues, a lawyer who has learned
information from a prospective client may not use or reveal
that information, except as rule 4-1.9 would permit with
respect to information of a former client.

(c) Subsequent Representation. A lawyer subject to
subdivision (b) may not represent a client with interests
materially adverse to those of a prospective client in the
same or a substantially related matter if the lawyer received
information from the prospective client that could be used to
the disadvantage of that person in the matter, except as
provided in subdivision (d). If a lawyer is disqualified from
representation under this rule, no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue
representation in the matter, except as ©provided in
subdivision (d).

(d) Permissible Representation. When the lawyer has received
disqualifying information as defined in subdivision (c),
representation is permissible if:

(1) both the affected client and the prospective client
have given informed consent, confirmed in writing; or

(2) the lawyer who received the information took
reasonable measures to avoid exposure to more
disqualifying information than was reasonably necessary
to determine whether to represent the prospective
client; and

(A) the disqualified lawyer is timely screened from
any participation in the matter and is apportioned
no part of the fee therefrom; and

(B) written notice 1is promptly given to the
prospective client.
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(Added March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended November 19, 2009,
effective February 1, 2010 (24 So.3d 63); amended May 21, 2015, corrected June 25, 2015,
effective October 1, 2015 (164 So.3d 1217).)

Comments

Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s consultations
with a prospective client usually are limited in time and depth and leave both the prospective client
and the lawyer free (and the lawyer sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

A person becomes a prospective client by consulting with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter. Whether communications, including
written, oral, or electronic communications, constitute a consultation depends on the
circumstances. For example, a consultation is likely to have occurred if a lawyer, either in person
or through the lawyer’s advertising in any medium, specifically requests or invites the submission
of information about a potential representation without clear and reasonably understandable
warnings and cautionary statements that limit the lawyer’s obligations, and a person provides
information in response. In contrast, a consultation does not occur if a person provides information
to a lawyer in response to advertising that merely describes the lawyer’s education, experience,
areas of practice, and contact information, or provides legal information of general interest. A
person who communicates information unilaterally to a lawyer, without any reasonable
expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer
relationship, 1s not a “prospective client” within the meaning of subdivision (a).

It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The lawyer
often must learn this information to determine whether there is a conflict of interest with an existing
client and whether the matter is one that the lawyer is willing to undertake. Subdivision (b)
prohibits the lawyer from using or revealing that information, except as permitted by rule 4-1.9,
even if the client or lawyer decides not to proceed with the representation. The duty exists
regardless of how brief the initial conference may be.

In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether to undertake a new matter should limit the initial consultation to only
information as reasonably appears necessary for that purpose. Where the information indicates that
a conflict of interest or other reason for non-representation exists, the lawyer should so inform the
prospective client or decline the representation. If the prospective client wishes to retain the lawyer,
and if consent is possible under rule 4-1.7, then consent from all affected present or former clients
must be obtained before accepting the representation.
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A lawyer may condition a consultation with a prospective client on the person’s informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See terminology for the definition of informed consent.
If the agreement expressly so provides, the prospective client may also consent to the lawyer’s
subsequent use of information received from the prospective client.

Even in the absence of an agreement, under subdivision (c), the lawyer is not prohibited
from representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client information
that could be used to the disadvantage of the prospective client in the matter.

Under subdivision (c), the prohibition in this rule is imputed to other lawyers as provided
in rule 4-1.10, but, under subdivision (d)(1), the prohibition and its imputation may be avoided if
the lawyer obtains the informed consent, confirmed in writing, of both the prospective and affected
clients. In the alternative, the prohibition and its imputation may be avoided if the conditions of
subdivision (d)(2) are met and all disqualified lawyers are timely screened and written notice is
promptly given to the prospective client. See terminology (requirements for screening procedures).
Subdivision (d)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership
share established by prior independent agreement, but that lawyer may not receive compensation
directly related to the matter in which the lawyer is disqualified.

Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.

The duties under this rule presume that the prospective client consults the lawyer in good
faith. A person who consults a lawyer simply with the intent of disqualifying the lawyer from the
matter, with no intent of possibly hiring the lawyer, has engaged in a sham and should not be able
to invoke this rule to create a disqualification.

For the duty of competence of a lawyer who gives assistance on the merits of a matter to a
prospective client, see rule 4-1.1. For a lawyer’s duties when a prospective client entrusts valuables
or papers to the lawyer’s care, see chapter 5, Rules Regulating The Florida Bar.
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4-1.19 | COLLABORATIVE LAW PROCESS IN FAMILY LAW

(a) Duty to Explain Process to Client. A lawyer must obtain
the informed consent of a client in a family law matter before
proceeding in the collaborative law process after providing

the client with sufficient information about the
collaborative law process, including, but not limited to, the
following:

(1) the material benefits and risks of wusing the
collaborative law process to resolve a family law
matter;

(2) the nature and scope of the matter to be resolved
through the collaborative law process;

(3) alternatives to the collaborative law process;

(4) that participation in the collaborative law process
is voluntary and any client may unilaterally terminate
the collaborative law process for any reason;

(5) that the collaborative law process will terminate if
any participating client initiates a proceeding or seeks
court intervention in a pending proceeding related to
the collaborative law matter after the clients have
signed the collaborative law agreement;

(6) limitations on the lawyer’s participation in
subsequent proceedings imposed by family law court rules
on the collaborative law process; and

(7) fees and costs the client can reasonably expect to
incur in the collaborative law process, including the
fees of the lawyers, mental health professionals, and
financial professionals.

(b) Written Agreement Required. A lawyer is prohibited from
representing a client in the collaborative process in a family
law matter unless all participating lawyers and clients sign
a written agreement that includes:

(1) a statement of the clients’ intent to resolve a
matter through the collaborative law process under these
rules;

(2) a description of the nature and scope of the matter;
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(3) identification of the lawyers participating in the
collaborative law process and which client(s) they
represent;

(4) that the clients will make timely, full, candid and
informal disclosure of information related to the
collaborative matter without formal discovery and will
promptly update previously disclosed information that
has materially changed;

(5) that participation in the collaborative law process
is voluntary and any client may unilaterally terminate
the collaborative law process for any reason;

(6) that the collaborative law process will terminate if
any participating client initiates a proceeding or seeks
court intervention in a pending proceeding related to
the collaborative law matter after the clients have
signed the collaborative law agreement; and

(7) that the clients understand that their lawyers may
not represent the clients or any other person before a
court in a proceeding related to the collaborative law
matter except as provided by court rule.

(c) Duty to Address Domestic Violence. A lawyer must
reasonably inquire whether a client has a history of any
coercive or violent relationship with another party in a
family law matter before agreeing to represent a client in
the collaborative law process and must make reasonable
efforts to continue to assess whether a coercive or violent
relationship exists between parties in a family law matter
throughout the collaborative law process. A lawyer may not
represent a client in the collaborative law process in a
family law matter and must terminate the client-lawyer
relationship in an existing collaborative law process in a
family law matter if the lawyer reasonably believes that the
lawyer’s client has a history of any coercive or violent
relationship with another party in the matter unless:

(1) the client requests to begin or continue the
collaborative law process; and

(2) the lawyer reasonably believes that the safety of
the client can be protected during the collaborative law
process.
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(Added May 18, 2017, effective July 1, 2017 (218 So.3d 440); amended Jan. 4, 2019, effective
March 5, 2019 (267 So.3d 891).)

Comments

The collaborative law process involves the nonadversarial resolution of disputes through
voluntary settlement procedures. Florida statutes and court rules permit collaborative law to
resolve disputes in family law. Lawyers engaging in the collaborative law process in family law
matters must comply with legislative and court requirements regarding the process. As part of this
nonadversarial and voluntary resolution of disputes, lawyers who engage in the collaborative law
process in a family law matter, and any other lawyers in that lawyer’s firm, may not afterwards
represent any party in any related proceeding except to request that a court approve the settlement
reached during the collaborative law process or in specified emergency situations in accordance
with family law court rules.

Before agreeing with the client to proceed in the collaborative law process in a family law
matter, a lawyer should first consider whether a client is an appropriate candidate for the
collaborative law process and must provide the client with sufficient information regarding the
benefits and risks of the process, including the lawyer’s limitations regarding subsequent
proceedings. See also rules 4-1.4 and 4-1.2. To determine whether a client is a good candidate for
the collaborative law process, the lawyer must inquire regarding any history of coercive or violent
relationships with any other persons who would be parties to the collaborative law process in the
family law matter. See also rules 4-1.1 and 4-1.2. The lawyer also must provide the client with
information about other reasonably available alternatives to resolve the family law matter, which
may include litigation, mediation, arbitration, or expert evaluation. See also rule 4-1.4. The lawyer
should assess whether the client is likely to cooperate in voluntary discovery and discuss that
process with the client. See rules 4-1.1 and 4-1.2. The lawyer should also advise the client that the
collaborative law process will terminate if any party initiates litigation or other court intervention
in the matter after signing a collaborative law agreement. Id. The lawyer should discuss with the
client the fact that the collaborative law process is voluntary and any party to a collaborative law
agreement may terminate the process at any time. Id. The lawyer must provide the client with
information about costs the client can reasonably expect to incur, including fees and costs of all
professionals involved. See rules 4-1.4 and 4-1.5.

An agreement between a lawyer and client to engage in the collaborative law process is a
form of limited representation which must comply with all requirements of limited scope
representations, including the requirement that the client must give informed consent in writing.
See rule 4-1.2(c). The agreement between lawyer and client should include the nature and scope
of the matter to be resolved through the collaborative law process, the material benefits and risks
to participating in the collaborative law process, and the limitations on the lawyer’s representation.
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If a client agrees to participate in the collaborative law process and then terminates the
process or initiates litigation regarding the dispute, the lawyer should terminate the representation.
See rule 4-1.16.
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APPENDIX
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