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FLORIDA SUNSHINE MANUAL

PART 1

GOVERNMENT IN THE SUNSHINE LAW
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1 GOVERNMENT IN THE SUNSHINE LAW

F REMEDIES AND PENALTIES

1-F-1 through 1-F-7
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1-F-1 | CRIMINAL PENALTIES

A knowing wviolation of the Sunshine Law is a misdemeanor of the
second degree. Section 286.011(3) (b), F.S. See Carlson v. Florida
Department of Revenue, 227 So. 3d 1261, 1263 (Fla. 1lst DCA 2017),
declaring that the Sunshine Law 1s “serious business,” because
“there is criminal liability for officials who knowingly disregard
it.”

A person convicted of a second degree misdemeanor may be sentenced
to a term of imprisonment not to exceed 60 days and/or fined up to
$500. Sections 775.082(4) (b) and 775.083(1) (e), F.S. The criminal
penalties apply to members of advisory councils subject to the
Sunshine Law as well as to members of elected or appointed boards.
AGO 01-84 (school advisory council members) .

Conduct which occurs outside the state which constitutes a knowing
violation of the Sunshine Law is a second degree misdemeanor.
Section 286.011(3) (c), F.S. Such violations are prosecuted in the
county in which the board or commission normally conducts its
official business while violations occurring within the state may
be prosecuted in that county. Section 910.16, F.S.

(Florida Office of the Attorney General // © March 9, 2023)
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1-F-2 | REMOVAL FROM OFFICE

When a method for removal from office is not otherwise provided by
the Florida Constitution or by law, the Governor may suspend an
elected or appointed public officer who is indicted or informed
against for any misdemeanor arising directly out of his or her
official duties. Section 112.52 (1), F.S. If convicted, the officer
may be removed from office by executive order of the Governor.
Section 112.52(3), F.S. A person who pleads guilty or nolo
contendere or who is found guilty is, for purposes of s. 112.52,
F.S., deemed to have been convicted, notwithstanding the
suspension of sentence or the withholding of adjudication. Id. Cf.
s. 112.51, F.S. (municipal officers) and Art. IV, s. 7, Fla. Const.
(state and county officers).

(Florida Office of the Attorney General // © March 9, 2023)
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1-F-3 | NONCRIMINAL INFRACTIONS

Section 286.011(3) (a), F.S., imposes noncriminal penalties for
violations of the Sunshine Law by providing that any public officer
violating the provisions of the Sunshine Law 1is guilty of a
noncriminal infraction, punishable by a fine not exceeding $500.
It has been held that the state attorney may pursue such actions
on behalf of the state. State v. Foster, 12 F.L.W. Supp. 119%4a
(Fla. Broward Co. Ct. September 26, 2005). Accord AGO 91-38. Cf.
State v. Foster, 13 F.L.W. Supp. 385a (Fla. 17th Cir. Ct. January
25, 2006), in which the circuit court found that no right to a
jury trial 1is triggered when an individual faces a noncriminal
charge of violating the Sunshine Law.

If a nonprofit corporation is subject to the Sunshine Law, its
board of directors constitute “public officers” for purposes of s.
286.011(3) (a), F.S. AGO 98-21. See Goosby v. State, No. GFO05-
(001122-001130,001135)-BA (Fla. 10th Cir. Ct. December 22, 2006),
available online in the Cases database at the open government site
at myfloridalegal.com (members of the Polk County Opportunity
Council, which had assumed and exercised a delegated governmental
function, were “public officers” for purposes of the Sunshine Law
and subject to the imposition of the noncriminal infraction fine).
Compare, State v. Dorworth, No. 14-MM-5841 (Fla. Orange Co. Ct.
October 21, 2014), affirmed, No. 14-AP-48 (Fla. 9th Cir. Ct. August
19, 2015), available online in the Cases database at the open
government site at myfloridalegal.com, dismissing a misdemeanor
charge against a lobbyist who was accused of violating the Sunshine
Law by relaying information between board members and thereby
aiding the members to meet without complying with the Sunshine
Law. The trial judge determined that by charging the lobbyist, the
state attorney “expanded the reach of the Sunshine Law to private
citizens; and, the Legislature did not intend for the statute to
apply to private citizens.”

(Florida Office of the Attorney General // © March 9, 2023)

=7 www.TextBookDiscrimination.com | Get Booked Up on Justice | 7 of 19



https://www.textbookdiscrimination.com/?lws
https://www.textbookdiscrimination.com?lws

TBD | Subpart 1-F | Florida’s Sunshine Manual (All-in-One Document) | 3/9/2023

1-F-4 | ATTORNEY’S FEES

Reasonable attorney’s fees will be assessed against a board or
commission found to have violated the Sunshine Law. Section
286.011(4), F.S. See Indian River County Hospital District wv.
Indian River Memorial Hospital, Inc., 766 So. 2d 233, 235 (Fla.
4th DCA 2000), concluding that the trial court erred by failing to
assess attorney’s fees against a nonprofit hospital corporation
found to have violated the Sunshine Law. And see s. 286.011(5),
F.S., authorizing the assessment of attorney fees if a board
appeals an order finding the board in violation of the Sunshine
Law and the order is affirmed.

While s. 286.011(4), F.S., authorizes an award of appellate fees
if a person successfully appeals a trial court order denying
access, the statute “does not supersede the appellate rules, nor
does it authorize the trial court to make an initial award of
appellate attorney’s fees.” School Board of Alachua County v. Rhea,
661 So. 2d 331 (Fla. 1st DCA 1995), review denied, 670 So. 2d 939,
332 (Fla. 1996). Thus, a person prevailing on appeal must file an
appropriate motion in the appellate court in order to receive
appellate attorney’s fees. Id. If a board appeals an order finding
the board in wviolation of the Sunshine Law, and the order is
affirmed, “the court shall assess a reasonable attorney’s fee for
the appeal” against the board. Section 286.011(5), F.S.

Attorney’s fees may be assessed against the individual members of
the board except in those cases where the board sought, and took,
the advice of its attorney. Section 286.011(4) and (5), F.S.

If a member of a board or commission charged with a violation of
s. 286.011, F.S., 1s subsequently acquitted, the Dboard or
commission is authorized to reimburse that member for any portion
of his or her reasonable attorney’s fees. Section 286.011(7), F.S.
Cf. AGO 86-35, stating that this subsection does not authorize the
reimbursement of attorney’s fees incurred during an investigation
of alleged sunshine violations when no formal charges were filed,
although common law principles may permit such reimbursement.

Reasonable attorney’s fees may be assessed against the individual
filing an action to enforce the provisions of s. 286.011, F.S., if
the court finds that it was filed in bad faith or was frivolous.
Section 286.011(4), F.S. The fact that a plaintiff may be unable
to prove that a secret meeting took place, however, does not
necessarily mean that attorney’s fees will be assessed. See Bland
v. Jackson County, 514 So. 2d 1115, 1116 (Fla. 1st DCA 1987),
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concluding that although the plaintiff was unable to prove that a
meeting in violation of the Sunshine Law took place, the evidence
showed that the county commission unanimously wvoted on the issue
in an open public meeting without identifying what they were voting
on and without any discussion and under these circumstances an
inference might reasonably be drawn that the commissioners had no
need to discuss the action being taken because they had already
discussed and decided the issue before the public meeting.

(Florida Office of the Attorney General // © March 9, 2023)
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1-F-5 | CIVIL ACTIONS FOR INJUNCTIVE OR DECLARATORY RELIEF

Section 286.011(2), F.S., states that the circuit courts have
jurisdiction to issue injunctions upon application by any citizen
of this state. See Allen v. United Faculty of Miami-Dade College,
197 So. 3d 604 (Fla. 3d DCA 2016) (Public Employees Relations
Commission [PERC] properly dismissed unfair labor practice charge
alleging a violation of the Sunshine Law, as s. 286.011, F.S., is
enforceable only by the courts, not by PERC). Cf. Godheim v. City
of Tampa, 426 So. 2d 1084, 1088 (Fla. 2d DCA 1983), rejecting an
argument that Godheim lacked standing to raise a Sunshine Law
violation, and finding that the Sunshine Law on its face gives him
standing without regard to whether he suffered a special injury.
Accord Florida Citizens Alliance, Inc. v. School Board of Collier
County, 328 So. 3d 22 (Fla. 2d DCA 2021) (‘The School Board
concedes on appeal that the trial court erred in ruling that the
Plaintiffs lacked standing,” citing Godheim) .

While normally irreparable injury must be proved by the plaintiff
before an injunction may be issued, in Sunshine Law cases the mere
showing that the law has been violated constitutes “irreparable
public injury.” Town of Palm Beach v. Gradison, 296 So. 2d 473
(Fla. 1974); and Times Publishing Company v. Williams, 222 So. 2d
470 (Fla. 2d DCA 1969), disapproved in part on other grounds, Neu
v. Miami Herald Publishing Company, 462 So. 2d 821 (Fla. 1985).
The plaintiff’s burden is to “establish by the greater weight of
the evidence” that a meeting which should have been held in the
sunshine took place on the date alleged. Lyon v. Lake County, 765
So. 2d 785, 789 (Fla. 5th DCA 2000).

A complaint for injunctive relief must allege by name or sufficient
description the identity of the public official with whom the
defendant public official has violated the Sunshine Law. Deerfield
Beach Publishing, Inc. v. Robb, 530 So. 2d 510 (Fla. 4th DCA 1988).
And see Forehand v. School Board of Gulf County, Florida, 600 So.
2d 1187 (Fla. 1st DCA 1992) (plaintiff was not denied a fair and
impartial hearing because the board only briefly deliberated in
public before a vote was taken as there was no evidence that the
board had privately deliberated on this issue); and Law and
Information Services v. City of Riviera Beach, 670 So. 2d 1014
(Fla. 4th DCA 1996) (patent speculation, absent any allegation
that a nonpublic meeting in fact occurred, is insufficient to state
a cause of action).

Although a court cannot issue a Dblanket order enjoining any
violation of the Sunshine Law based upon a finding that the law
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was violated in particular respects, a court may enjoin a future
violation that bears some resemblance to the past violation. See
Board of Public Instruction of Broward County v. Doran, 224 So. 2d
693, 699-700 (Fla. 1969), Port Everglades Authority wv.
International Longshoremen’s Association, Local 1922-1, 652 So. 2d
1169, 1173 (Fla. 4th DCA 1995), and Citizens for Sunshine, Inc. v.
Martin County School Board, 125 So. 3d 184 (Fla. 4th DCA 2013).
See also Wood v. Marston, 442 So. 2d 934 (Fla. 1983) (trial court’s
permanent injunction affirmed). Compare Leach-Wells v. City of
Bradenton, 734 So. 2d 1168, 1170n. 1 (Fla. 2d DCA 1999), in which
the court noted that had a citizen appealed the trial court’s
denial of her motion for temporary injunction based on a selection
committee’s alleged violation of the Sunshine Law, the appellate
court “would have had the opportunity to review this matter before
the project was completed and to direct that the City be enjoined
from entering into a final contract with the developer until after
such time as the ranking of the proposals could be accomplished in
compliance with the Sunshine Law.”

The future conduct must be “specified, with such reasonable
definiteness and certainty that the defendant could readily know
what it must refrain from doing without speculation and
conjecture.” Port Everglades Authority V. International
Longshoremen’s Association, Local 1922-1, supra, quoting from
Board of Public Instruction v. Doran, 224 So. 2d 693, 699 (Fla.
1969) . And see Lozman V. City of Riviera Beach, No.
502007CA007552XXXXMB (Fla. 15th Cir. Ct. June 9, 2009), per curiam
affirmed, 46 So. 3d 573 (Fla. 4th DCA 2010), available online in
the Cases database at the open government site at
myfloridalegal.com (injunctive relief against future violations of
city to record minutes of certain meetings appropriate in light of
city’s past conduct and consistent refusal to record such minutes
even after being advised to do so by the city attorney and because
the city “has continuously taken the legal position that local
governments are not required by the Sunshine Law to record
minutes”) .

Declaratory relief is not appropriate where no present dispute
exists but where governmental agencies merely seek judicial advice
different from that advanced by the Attorney General and the state
attorney or an injunctive —restraint on the ©prosecutorial
discretion of the state attorney. Askew v. City of Ocala, 348 So.
2d 308 (Fla. 1977).

(Florida Office of the Attorney General // © March 9, 2023)
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1-F-6 | VALIDITY OF ACTION TAKEN IN VIOLATION OF THE SUNSHINE LAW
AND SUBSEQUENT CORRECTIVE ACTION

Section 286.011, F.S., provides that no resolution, rule,
regulation or formal action shall be considered binding except as
taken or made at an open meeting.

Recognizing that the Sunshine Law should be construed so as to
frustrate all evasive devices, the courts have held that action
taken in violation of the law is void ab initio. Town of Palm Beach
v. Gradison, 296 So. 2d 473 (Fla. 1974). Accord Sarasota Citizens
For Responsible Government v. City of Sarasota, 48 So. 3d 755, 762
(Fla. 2010), noting that “where officials have violated section
286.011, the official action is void ab initio.” See Silver Express
Company v. District Board of Lower Tribunal Trustees, 691 So. 2d
1099 (Fla. 3d DCA 1997) (selection committee rankings resulting
from a meeting held in violation of the Sunshine Law are void ab
initio and agency enjoined from entering into contract based on
such rankings); TSI Southeast, Inc. v. Royals, 588 So. 2d 309 (Fla.
1st DCA 1991) (contract for sale and purchase of real property
voided because board failed to properly notice the meeting under
s. 286.011, F.S.); Grapski v. City of Alachua, 31 So. 3d 193 (Fla.
1st DCA 2010), review denied, 47 So. 3d 1288 (Fla. 2010) (by
failing to open its minutes to public inspection and copying in a
timely and reasonable manner, prejudice is presumed and therefore
city’s approval of minutes is null and void ab initio); and Brown
v. Denton, 152 So. 3d 8 (Fla. 1st DCA 2014), (upholding trial court
ruling that voided an agreement reached after closeddoor mediation
sessions which resulted in changes to pension benefits of city
employees in certain unions). Compare s. 286.0114(8), F.S. (an
action taken by a board or commission which is found to be in
violation of s. 286.0114, F.S. [providing a right to be heard on
a proposition before a state or local board or commission] “is not
void as a result of that violation”).

Similarly, a circuit judge found that where two members of civil
service board held a private discussion about a pending case during
a recess, the board’s subsequent findings in the case were “null
and wvoid” and the city must reconvene the board and hear the
evidence de novo. Citizens for Sunshine, Inc. v. City of Sarasota,
No. 2010CA4387NC (Fla. 12th Cir. Ct. February 27, 2012), available
online in the Cases database at the open government site at
myfloridalegal.com. And see Ribaya v. Board of Trustees of City
Pension Fund for Firefighters and Police Officers in City of Tampa,
162 So. 3d 348, 356 (Fla. 2d DCA 2015) (although there appears to
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be no case law “squarely resolving” whether a wrongful exclusion
of one person would void all actions taken at the meeting, “there
is legal support for that proposition”).

A violation need not be “clandestine” in order for a contract to
be invalidated because “the principle that a Sunshine Law violation
renders void a resulting official action does not depend upon a
finding of intent to violate the law or resulting prejudice.” Port
Everglades Authority v. International Longshoremen’s Association,
Local 1922-1, 652 So. 2d 1169, 1171 (Fla. 4th DCA 1995). But see
Killearn Properties, Inc. v. City of Tallahassee, 366 So. 2d 172
(Fla. 1st DCA 1979), cert. denied, 378 So. 2d 343 (Fla. 1979) (city
which had received benefits under contract was estopped from
claiming contract invalid as having been entered into in violation
of the Sunshine Law).

Where, however, a public board or commission does not merely
perfunctorily ratify or ceremoniously accept at a later open
meeting those decisions which were made at an earlier secret
meeting but rather takes “independent final action in the
sunshine,” the decision of the board or commission will not be
disturbed. Tolar v. School Board of Liberty County, 398 So. 2d
427, 429 (Fla. 1981). Accord Bruckner v. City of Dania Beach, 823
So. 2d 167, 171 (Fla. 4th DCA 2002) (Sunshine violations “can be
cured by independent, final action completely in the Sunshine”).
And see Monroe County v. Pigeon Key Historical Park, Inc., 647 So.
2d 857, 861 (Fla. 3d DCA 1994) (adoption of the open government
constitutional amendment, Art. I, s. 24, Fla. Const., did not
overrule the Tolar “standard of remediation”). Cf. Board of County
Commissioners of Sarasota County v. Webber, 658 So. 2d 1069 (Fla.
2d DCA 1995) (no evidence suggesting that board members met in
secret during a recess to reconsider and deny a variance and then
perfunctorily ratified this decision at the public hearing held a
few minutes later); B.M.Z. Corporation v. City of Oakland Park,
415 So. 2d 735 (Fla. 4th DCA 1982) (where no evidence that any
decision was made in private, subsequent formal action in sunshine
was not merely perfunctory ratification of secret decisions or
ceremonial acceptance of secret actions).

Thus, in a case involving the validity of a lease approved by a
board of county commissioners after an advisory committee held two
unnoticed meetings regarding the lease, a court held that the
Sunshine Law violations were cured when the board of county
commissioners held open public hearings after the wunnoticed
meetings, an effort was made to make available to the public the
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minutes of the unnoticed meetings, the board approved a lease that
was markedly different from that recommended by the advisory
committee, and most of the lease negotiations were conducted after
the advisory committee had concluded its work. Monroe County v.
Pigeon Key Historical Park, Inc., 647 So. 2d 857, 860-861 (Fla. 3d
DCA 1994).

Similarly, a school board remedied an inadvertent violation of the
Sunshine Law when it subsequently held full, open and independent
public hearings prior to adopting a redistricting plan. Finch v.
Seminole County School Board, 995 So. 2d 1068, 1073 (Fla. 5th DCA
2008) . And see Sarasota Citizens for Responsible Government v.
City of Sarasota, 48 So. 3d 755 (Fla. 2010) (any possible
violations that occurred when county commissioners circulated e-
mails among each other were cured by four subsequent public
meetings involving discussion of multiple proposals); Jackson v.
City of Tallahassee, 265 So. 3d 736 (Fla. 1lst DCA 2019) (public
city commission meeting to fill a vacancy on the commission, which
included a full discussion of the appointment, candidate
presentations, more than an hour of public comment, and numerous
speakers, cured any purported violation that may have occurred
during the application process). Cf. Anderson v. City of St. Pete
Beach, 161 So. 3d 548, 553-554 (Fla. 2d DCA 2014), noting that
“even when an illicit action is ‘cured’ it does not absolve a
public body of its responsibility for violating the Sunshine Law
in the first instance; it simply provides a way to salvage a void
act by reconsidering it in Sunshine.”

It must be emphasized, however, that only a full open hearing will
cure the defect; a violation of the Sunshine Law will not be cured
by a perfunctory ratification of the action taken outside of the
sunshine. Spillis Candela & Partners, Inc. v. Centrust Savings
Bank, 535 So. 2d 694 (Fla. 3d DCA 1988). See also Anderson v. City
of St. Pete Beach, 161 So. 3d at 553 (city failed to cure Sunshine
Law violation since it merely perfunctorily ratified in public
session what had already been decided in closed meetings).

For example, in Zorc v. City of Vero Beach, 722 So. 2d 891, 903
(Fla. 4th DCA 1998), review denied, 735 So. 2d 1284 (Fla. 1999),
the Fourth District explained why a subsequent city council meeting
did not cure the council’s prior violation of the Sunshine Law:

It is evident from the record that the meeting was not
a full reexamination of the issues, but rather, was
merely the perfunctory acceptance of the City’s prior
decision. This was not a full, open public hearing
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convened for the purpose of enabling the public to
express its views and participate in the decision-making
process.

Instead, this was merely a Council meeting which was
then opened to the public for comment at the City’s
request. There was no significant discussion of the
issues or a discourse as to the language sought to be
included. The City Councilmen were provided with
transcripts of the hearings, but none reviewed the
language previously approved, and the Council
subsequently voted to deny reconsideration of the
wording.

More recently, the Fourth District reversed an order granting
summary judgment in favor of a city which claimed that a special
meeting cured an alleged Sunshine Law violation arising from
approval of a separation agreement for the departing city manager.
The court observed that the entire proceeding lasted less than 15
minutes and “no one mentioned the terms of the agreement, nor did
they discuss at length the reasons for the termination.”
Transparency for Florida, Inc. v. City of Port St. Lucie, 240 So.
3d 780, 786 (Fla. 4th DCA 2018). According to the court, “[t]lhe
meeting may be more perfunctory... than the meeting in Zorc.” Id.
And see Linares v. District School Board of Pasco County, No. 17-
00230 (Fla. 6th Cir. Ct. January 10, 2018), available online in
the Cases database at the open government site at
myfloridalegal.com (minutes of school board meeting did not go
into enough depth to carry the school district’s burden of proving
a cure of an advisory committee’s violation of the Sunshine Law;
the violation can be remedied only when all matters previously
considered by the advisory committee are brought by independent
action 1into the sunshine). Cf. AGO 12-31 (audit committee’s
statutorily prescribed function to create a request for proposals
may not be delegated to a subordinate entity; the committee may
not, therefore, ratify a defective request for proposals which was
created and issued by the county’s financial officer contrary to
the requirements of the law).

Similarly, a school board’s argument that it had cured Sunshine
violations committed by its textbook committees because it held
two public board meetings on the textbook recommendations, and
also posted all the materials online, was rejected based on a
finding that the board had failed to hold “a full and open hearing”
on the recommendations. Florida Citizens Alliance, Inc. v. School
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Board of Collier County, 328 So. 3d 22 (Fla. 2d DCA 2021). The
court found it significant that under a school board policy, the
board could not choose a textbook on its own by considering other
alternatives from the textbooks previously considered by the
committee. Instead, if the board rejected a textbook, the matter
would go back to the textbook committee for a new review and
recommendation.

Moreover, an appellate court warned that while subsequent public
board meetings may have “cured” a Sunshine Law violation, “if a
pattern of Sunshine Law violations existed before this wviolation,
then perhaps we may have found that any subsequent school board
actions were merely ‘perfunctory ratification[s] of secret actions
and decisions.’” Citizens for Sunshine, Inc. v. Martin County
School Board, 125 So. 3d 184, 189 (Fla. 4th DCA 2013). See Bert
Fish Foundation v. Southeast Volusia Hospital District, No. 2010-
20801-CINS (Fla. 7th Cir. Ct. February 24, 2011), available online
in the Cases database at the open government site at
myfloridalegal.com (series of public meetings did not “cure”
Sunshine Law violations that resulted from 21 closed door meetings
over 16 months; “[t]lhere was so much darkness for so long, that a
giant infusion of sunshine might have been too 1little or too
late”).

(Florida Office of the Attorney General // © March 9, 2023)
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1-F-7 | DAMAGES

The only remedies provided for in the Sunshine Law are a
declaration of the wrongful action as void and reasonable attorney
fees. Dascott v. Palm Beach County, 988 So. 2d 47 (Fla. 4th DCA
2008), review denied, 6 So. 3d 51 (Fla. 2009) (equitable recovery
of back pay not authorized for employment termination conducted in
violation of Sunshine Law) .

(Florida Office of the Attorney General // © March 9, 2023)
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Congratulations! You’re now booked up on Florida’s Sunshine
Manual (Florida’s Office of the Attorney General)!
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