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1-D-9 | VOTING
a. Abstention
Section 286.012, F.S., provides:

A member of a state, county, or municipal
governmental board, commission, or agency who 1is
present at a meeting of any such body at which an
official decision, ruling, or other official act is
to be taken or adopted may not abstain from
voting... and a vote shall be recorded or counted
for each such member present, unless, with respect
to any such member, there is, or appears to be, a
possible conflict of interest under s. 112.311, s.
112.313, or s. 112.3143, or additional or more
stringent standards of conduct, if any, adopted
pursuant to s. 112.326. If there is or appears to
be a possible conflict wunder s. 112.311, s.
112.313, or s. 112.3143, the member shall comply
with the disclosure requirements of s. 112.3143. If
the conflict is one arising from the additional or
more stringent standards adopted pursuant to s.
112.3260, the member shall comply with any
disclosure requirements adopted pursuant to s.
112.326. If the official decision, ruling, or act
occurs in the context of a quasi-judicial
proceeding, a member may abstain from voting on
such matter if the abstention is to assure a fair
proceeding free from potential bias or prejudice.
(e.s.)

A member of a state, county, or municipal board who is present
at a meeting is thus prohibited from abstaining from voting
except as authorized in s. 286.012, F.S. See AGO 02-40 (s.
286.012, F.S., applies to advisory board appointed by a county
commission). Cf. Inf. Op. to Dickens, August 10, 2006 (nothing
in the language of s. 286.012 indicates that a member who
temporarily absents himself or herself from the dais [but is
still present in the meeting room] during a vote should be
recorded as an affirmative vote).

Failure of a member to vote, however, does not invalidate the
entire proceedings. City of Hallandale v. Rayel Corporation,
313 So. 2d 113 (Fla. 4th DCA 1975), cause dismissed sua
sponte, 322 So. 2d 915 (Fla. 1975) (to rule otherwise would
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permit any member to frustrate official action merely by
refusing to participate). And see Inf. Op. to Dickens, supra
(failure of a member to vote does not render a voted matter
invalid if a quorum is present and the required number of
affirmative votes have been cast by the voting members).

Section 286.012, F.S., applies only to state, county, and
municipal boards. AGO 04-21. Special district boards are not
subject to its provisions and may adopt their own rules
regarding abstention, subject to s. 112.3143, F.S. AGOs 04-
21, 85-78 and 78-11.

Questions as to what constitutes a conflict of interest and
when board members are prohibited from voting under the above
statutes should be referred to the Florida Commission on
Ethics.

b. Proxy Votes

In the absence of statutory authority, proxy voting by board
members is not allowed. AGO 78-117.

c. Roll Call Vote

While s. 286.012, F.S., requires that each member present
cast a vote either for or against the proposal under
consideration by the public board or commission, it is not
necessary that a roll call vote of the members present and
voting be taken so that each member’s specific vote on each
subject 1is recorded. The intent of the statute is that all
members present cast a vote and that the minutes so reflect
that by either recording a vote or counting a vote for each
member. Ruff v. School Board of Collier County, 426 So. 2d
1015 (Fla. 2d DCA 1983) (roll call vote so as to record the
individual vote of each such member is not necessary). Cf. s.
20.052(5) (¢), F.S., requiring that minutes, including a
record of all votes cast, be maintained for all meetings of
an advisory body, commission, board of trustees, or other
collegial body adjunct to an executive agency.

d. Written or Secret Ballot

A secret ballot violates the Sunshine Law. See AGO 73-264
(members of a personnel board may not vote by secret ballot
during a hearing concerning a public employee). Accord AGOs
72-326 and 71-32 (board may not use secret ballots to elect
the chair and other officers of the board).
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However, board members are not prohibited from using written
ballots to cast a vote as long as the votes are made openly
at a public meeting, the name of the person who voted and his
or her selection are written on the ballot, and the ballots
are maintained and made available for public inspection in
accordance with the Public Records Act. See AGO 73-344.

In addition, because the Sunshine Law expressly requires that
public meetings be open to the public “at all times,” after
the ballots are marked, the person who tallies the wvotes
should announce the names of the persons who voted and their
votes. For example, a judge found that a board violated the
Sunshine Law when the board members’ individual votes for
each applicant were not announced at the public meeting.
According to the court, Y“[t]lhe fact that the ballots are
preserved as public records available for public inspection
does not satisfy the requirement of openness.” Schweickert v.
Citrus County Port Authority, No. 12-CA-1339 (Fla. 5th Cir.
Ct. September 30, 2013), available online 1in the Cases
database at the open government site at myfloridalegal.com.
See also AGO 71-32 (if at any time during a public meeting,
the proceedings become “covert, secret or not wholly exposed
to the view and hearing of the public,” that portion of the
meeting is not “open to the public at all times”).

(Florida Office of the Attorney General // © March 9, 2023)
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